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A usage of trade, general, uniform, cer- 
tain and reasonable, is always gecognized 
and enforced by the courts. Before, how- 
ever, it is binding upon a party, it must be 
so widespread that knowledge may be im- 
puted, if a party is not shown to have actual 
knowledge thereof. Inthe recent case of 
Baer v. Glaser (Mo. App.), decided at St. 
Louis, Nov. 19, 1901, but not yet reported, 
it was held that a general custom among 
thread dealers to deliver ten ounces to the 
pound is not necessarily immoral, and that 
it was entirely competent, in explaining 
‘*pound’’ to show that a trade pound was 
ten ounces. 

The leading English case on this question 
is that of Noble v. Durell, 3 T. R. 271. The 
English statute provided that a pound should 
contain sixteen ounces. It was attempted 
to be shown that by local usage a pound 
should contain eighteen ounces. Lord Ken- 
yon uses this strong language: ‘‘To say that 
such a usage can be supported in law would 
be to violate all the rules of language. This 
subject has engaged the attention of the leg- 
islature for five centuries, and they have 
thought it of the utmost importance that 
there should be one standard of weights and 
measures throughout the kingdom. If this 
custom can be established, it may also be 
extended to hops in Kent, or to any other 
community in any other part of the king- 
dom, and thus the greatest confusion will 
be introduced on a subject that ought to be 
particularly plain. It might as well be con- 
tended that a custom could prevailin a par- 
ticular place, that a less number of days 
than seven should constitute a week, or that 
a less space of ground than an acre should 
be called an acre.”’ 

It is the general rule of law that in the 
absence of a statute regulating the subject 
of weights and measures, parties are at lib- 
erty to contract with reference to any usage 
they may desire; but if a statute fixes the 
standards of weights and measures, its pro- 
visions cannot be overcome by a custom or 
usage to make the standard either greater 
or less than that fixed by the statute. God- 





charles v. Wizeman, 113 Pa. St. 431; 
Hughes v. Humphreys, 3 El. & Bl. 954; 
Green v. Moffett, 22 Mo. 529; Rogers v. 
Allen, 47 N. H. 529. 

The value of ‘‘cases’’ and authorities in 
support of subsequent propositions which 
would seem to flow logically from it has 
never been accurately determined. The 
whole question hing@8’ on the further ques- 
tion of whether the law has any foundation 
in science or logic or is simply a mass of 
inconsistencies depending on the variable 
convictions of right and wrong that may pre- 
vail at different times in different courts. 
In the recent case of Quinn v. Leathem, 
which practically overrules the celebrated 
English case of Allen v. Flood, 46 W. R. 
258, the lord chancellor, after an unsuc- 
cessful effort to justify the decision in the 
former case in view of the latter authority , 
uses these remarkable words: ‘‘A case 
is only an authority for what it act- 
ually decides. I entirely deny that it can 
be quoted for a proposition that may seem 
to follow logically from it. Such a mode of 
reasoning assumes that the law is necessarily 
a logical code, whereas every lawyer must 
acknowledge that the law is not always log- 
ical at all.”” Our esteemed contemporary, 
the New York Law Journal, in commenting 
on this language of the lord chancellor, 
says: ‘‘This is, perhaps, the first time that 
it has been distinctly stated that a lawyer is 
not safe in advising his client according to 
logical conclusions from decided cases. But 
there is the theory and it has been enuncia- 
ted by the highest authority on the bench.’’ 
Whatever the position of the courts may be 
in England on this question, however, it can, 
not be said to have found universal aceept- 
ance in this country. That eminent jurist, 
Justice Allen of the Supreme Court of Massa- 
chusetts, in the recent case of Spade v. Bos- 
ton Railroad, 168 Mass. 285, says: ‘‘The 
law must be administered in the courts ac- 
cording to general rules. Courts will aim 
to make these rules as just as possible, bear- 
ing in mind that they are to be of general 
application. Butas the lawis a practical 
science, having to do with the affairs of life, 
any rule is unwise if inits general appli- 
cation it will not as a usual result serve the 
purpose of justice. A new rule cannot be 
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made for each case, and there must there- 
fore be a certain generality in rules of law 
which in particular cases may fail to meet 
what would be desirable if the single case 
were alone to be considered.”’ 








NOTES OF IMPORTANT DECISIONS. 


TRIAL AND PROCEDURE — VALIDITY OF 
“CHANCE” OR QUOTIENT VERDICTS.—Probably 
the severest condemnation of the jury system, 
especially in civil cases, comes from the jury 
room itself. A glance at any digest of recent de- 
cisions will show the shameful looseness and 
unconcern often manifested by a jury in arriving 
at a verdict in a civil case. Wearied by the evi- 
dence, unconcerned about the issue, and anxious 
to be through with the business, they often agree 
to the settlement of the issues by methods that 
are little less than farcical. Insome cases the toss- 
ing of acoin has determined the verdict. Donner 
v. Palmer, 23 Cal. 40. In some cases the verdict 
has been arrived at by casting lots. Obear vy. 
Frey, 68 Ga. 182; Wright v. Abbott, 160 Mass. 
395; Merseve v. Shine, 37 Iowa, 253. These 
methods are so radically wrong as to be uni- 
versally condemned. To permit such a verdict 
to stand would be a parody on justice. Another 
method, however, which is rapidly gaining in 
favor with juries, is what is known as the quo- 
tient, or compromise verdict. While all courts 
unite in condemning the practice as reprehensi- 
ble, they are not all agreed that a verdict arriyed 
at by such method can, under all circumstances, 
be set aside. In the recent case of Lambourne vy. 
Halfin, 65 Pac. Rep. 206, the Supreme Court of 
Utah held, generally, that where it clearly ap- 
pears that the amount of the verdict was deter- 
mined by each juror fixing the amount to be 
awarded, adding them together, and dividing 
result by the number of jurors, 4 new trial will be 
granted. In this case it appeared that the entire 
jury was in favor of a verdict for the plaintiff, 
and that before any agreement whatever was en- 
tered into, each juror had openly given to the 
clerk of the jury the amount favored by him as 
plaintiff's damages, thus giving each juror full 
information as to the various amounts under con- 
sideration; that thereafter an agreement was en- 
tered into that these amounts so publicly given 
should be added together, and divided by eight, 
and the result considered the verdict of the jury. 
The court relies on the case of Wright v. Rail- 
road Co. (Utah), 62 Pac. Rep. 317. A strong 
dissenting opinion is filed by Rolapp, J., holding 
that there was no element of chance in such a 
verdict, and that, therefore, such a verdict is law- 
ful. Wedo not believe that the rule sustained by 
the weight of authority is consistent with either 
the majority or dissenting opinion in this case, 
without one important modification. It is clear 
hat the quotient method of arriving at a verdict 





does not contain the element of chance in its ‘real 
legal sense. See Dixon v. Pluns(Cal.), 33 Pac. 
Rep. 268. The conditions and quantities that enter 
into the determination are all known, and the re- 
sult is simple mathematics. Itis equally certain, 
however, that all such verdicts cannot be per- 
mitted to stand. The vitiating element, how- 
ever, is, in all cases, a previous agreement to be 
bound by the result of such a determination of 
the question. This destroys that independence 
of judgment to which every litigant is entitled 
to expect from the jury which presumes to decide 
his case. This distinction is well illustrated by 
the case of Lee v. Clute, 10 Nev. 149, where the 
court held that if jurors previously agree to a 
particular method of arriving at a verdict and to 
abide by the contingent result at all events, with- 
out reserving to themselves the liberty of dis- 
senting, the verdict should be set aside, but if 
the mode is adopted merely for the sake of arriv- 
ing ata reasonable amount, without binding the 
jurors by the result, the verdict should stand. 
The authorities on this question are very many, 
but, as is our custom,in these annetations 
we cite only the very recent authorities. 
The following authorities hold that without any 
previous agreement to abide the result, a verdict 
obtained by the quotient method is not, for that 
reason, invalidated. Watson v. Reed, 15 Wash. 
440,46 Pac. Rep. 647; Borough v. Carlisle, 186 
Pa. St. 110, 40 Atl. Rep. 288; McDonnell v. Stage 
Co., 120 Cal. 476, 52 Pac. Rep. 725; City of Co- 
lumbia v. Ogletree, 102 Ga. 293, 29 S. E. Rep. 
749; Owen v. Christensen, 106 Iowa, 394, 76 N. W. 
Rep. 1003. The following authorities hold that 
where a previous agreement has been made be- 
tween the jurors to abide by the result of a ver- 
dict obtained by the quotient method, such ver- 
dict will be set aside: Roy v. Goings, 112 III. 
656; Burke v. Magee, 27 Neb. 156; Dixon y. 
Pluns (Cal. 1893), 31 Pac. Rep. 931; Sylvester v. 
Town of Casey (Iowa, 1900), 81 N. W. Rep. 455; 
Schoolfield v. Brunton (Colo. 1894), 36 Pac. Rep. 
1103; Long v. Collins (S. D. 1900), 82 N. W. Rep. 
95. In the case of City of Eufaula v. Speight, 
121 Ala. 613, 25 South. Rep. 1009, it was held that 
the fact that a verdict in an action for personal 
injuries is for $720.80 does not show that the 
jury agreed that the quotient obtained by divid- 
ing the aggregate amounts which each juror 
thought plaintiff entitled to by 12 should be the 
verdict. In the case of Sylvester v. Town of 
Casey (Iowa, 1900), 81 N. W. Rep. 455, the court 
agrees with the principal case and holds, gener- 
ally, that a verdict fer damages arrived at by each 
of the jurors setting down an amount between 
two amounts fixed by agreement as maxiumum 
and minimum, and dividing the total by 12, is 
invalid, as the parties are entitled to the unbiased 
judgment of each juror. 
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LIABILITY OF TELEGRAPH COM- 
PANIES—TO SENDER, ADDRESSEE 
AND THIRD PARTY. 


Considerable conflict of opinion exists as to 
the legal status of telegraph companies and 
various theories have been propounded in re- 
gard thereto. In some jurisdictions they are 
treated as common carriers, and, therefore, 
insurers,! while in others they are permitted 
to contract against liability for negligence.” 
The rule seems to be that they are analogous 
to common carriers in their obligations to 
serve the public in good faith and with im- 
partiality, but responsible only for failure 
to exercise proper care.* While it is true 
telegraph companies have the right to provide 
rules and regulations with which those desir- 
ing to employ its services must comply,‘ yet 
this right is subject to the restriction that such 
rules and regulations shall not be unreason- 
able. In some states the companies are al- 
lowed, usually by statute, to limit the time 
for presentation of claims for damages. 
Generally the time limit is sixty days,’ but 


1 Parks v. Alta, etc. Tel. Co., 18 Cal. 422,73 Am. 
Dec. 589; Western Union Tel. Co. v. Meek, 49 Ind. 
53; Bowen v. Lake Erie Tel. Co. (Ohio), 1 Am. Law 
Reg. 685; Western Union Tel. Co. v. Fontaine, 58 Ga. 
483; Gray on Telegraphs, secs. 6-7; True v. Internat. 
Tel. Co., 60 Me. 9, 11 Am. Rep. 156; Bell v. Dom. Tel. 
Co., 25 Cent. L. J. 248; Western Union Tel. Co. v. 
Eubank (Ky.), 88 8S. W. Rep. 1068, 36 L. R. A. 711; 
Reed v. Western Union Tel. Co., 135 Mo. 661. 

2 Lassiter v. Western Union Tel. Co.,89 N. Car. 336, 
5 Am. & Eng. Corp. Cas. 230; Pegram v. Western 
Union Tel. Co., 97 N. Car. 57; Becker v. Western 
Union Tel. Co., 11 Neb. 87,388 Am. Rep. 356; Grim- 
well v. Western Union Tel. Co., 113 Mass. 299; Wan 
v. Western Union Tel. Co., 37 Mo. 472,90 Am. Dec. 
395; U.S. Tel. Co. v. Gildersleeve, 29 Md. 232; Hart 
v. Western Union Tel. Co., 66 Cal. 579; White v. 
Western Union Tel. Co.,5 McCrary (U.8.), 103, 14 
Fed. Rep. 710; Suth. on Dam. 296; Passmore v. West- 
ern Union Tel. Co., 78 Pa. St. 288. 

3Gray on Telegraphs, sec. 8; Smith v. Western 
Union Tel. Co., 83 Ky. 104; Sweetland v. Illinois, etc. 
Tel. Co.,27 Iowa, 458; Baldwin v. U.S. Tel. Co., 1 
Lans. (N. Y.) 126, 54 Barb. (N. Y.) 505, 46 N. Y. 751; 
N. Y., ete. Print. Tel. Co. v. Dryburg, 36 Pa. St. 298, 
78 Am. Dec. 338; Little Rock, etc. Tel. Co. v. Davis, 
41 Ark. 79; Hart v. Western Union Tel. Co., 66 Cal. 
579; Fowler v. Western Union Tel. Co., 80 Me. 381, 6 
Am. St. Rep. 211; Grinnell v. Western Union Tel. Co., 
113 Mass. 299; Western Union Tel. Co. v. Carew, 15 
Mich. 525; Abraham v. Western Union Tel. Co., 23 
Fed. Rep. 315; Thompson on Electricity, sec. 136; 
Postal Tel. Cable Co. v. Barwise (Colo.), 53 Pac. Rep. 
252, 25 Am. & Eng. Enc. Law, 747. 

4 Hewlett v. Western Union Tel. Co., 28 Fed. Rep. 
181. 

5 Harris v. Western Union Tel. Co. (Ala.), 25 South. 
Rep. 910; Albersv. Tel. Co., 98 Iowa, 51,66N. W. 





twenty,® thirty,’ and even ninety days has 
been held to be a reasonable time.* These 
conditions, however, in the absence of stat- 
utory provision, have been held to be con- 
trary to public policy and invalid.’ 

A stipulation releasing the company from 
liability unless a message is ordered repeated 
cannot be regarded as a reasonable regula- 
tion and is invalid’ and while there are decis- 
ions to the contrary, they arein the minority. 
Such stipulations are held invalid, not upon 
the lack of contract, although in Illinois the 
courts have held the stipulation void for 
that reason," but on the ground of public 
policy. In Ayer v. Western Union Tel. Co., 
supra, Emery, J., says: ‘‘Telegraph com- 
panies are quasi-public servants. They re- 
ceive from the public valuable franchises. 


Rep. 1040; Russell v. Same, 57 Kan. 230, 45 Pac. Rep. 
598; Webbe v. Same, 64 Ill. App. 381; Tel. Co. v. 
Beck, 58 Ill. App. 564, 27 Ch. L. N. 335; 
Same v. Meredith, 95 Ind. 98; Lester v. Tel. Co., 84 
Tex. 313, 19S. W. Rep. 256; Hill v. Same, 85 Ga. 425, 
11S. E. Rep. 874; Tel. Co. v. Dougherty, 54 Ark. 221, 
15 8S. W. Rep. 468, 11 L. R. A. 102; Smith-Frazier 
Boot & Shoe Co. v. Western Union Tel. Co.,49 Mo. 
App. 99; Kirby v. Tel. Co.,7 S. Dak. 623,65. N. W. 
Rep. 37; Clements vy. Tel. Co., 77 Miss. 747, 27 South. 
Rep. 603. 

6 Heimann v. Tel. Co., 57 Wis. 562,16 N. W. Rep. 
82; Aiken v. Same, 5 S. Car. 358. 

7 Beasley v. Tel. Co., 39 Fed. Rep. 181 (C. C.); Tel. 
Co. v. Culberson, 79 Tex. 65, 15 S. W. Rep. 219; Cole 
v. Tel. Co., 38 Minn. 227, 22)N. W. Rep. 385; Tel. Co. 
v. Dunfield, 11 Colo. 335, 18 Pac. Rep. 34. 

8 Baldwin v. Tel. Co. (Tex.), 38S. W. Rep. 890; 
Western Union Tel. Co. v. Vanway (Tex. Civ. Proc.), 
54.8. W. Rep. 414. 

9 Western Union Tel. Co. vy. Eubank (Ky.), 88S. W. 
Rep. 1068, 86 L. R. A. 711; Same v. Powell (Va.), 26 
S. E. Rep. 828; Same v. Mellon, 96 Tenn. 66; Central 
Union Tel. Co. v. Swoveland, 14 Ind. App. 341; Davis 
v. Western Union Tel. Co. (Ky.), 548. W. Rep. 849; 
Johnston v. Tel. Co., 38 Fed. Rep. 362; Tel. Co. v. 
Underwood, 37 Neb. 315, 55 N. W. Rep. 1057; Same v. 
Tobin (Tex.), 56S. W. Rep. 540. 

10 Western Union Tel. Co. v. Tyler, 74 Ill. 168; Ayer 
v. Western Union Tel. Co., 79 Me. 493; Same v. Todd, 
63 N. E. Rep. 194; Marr v. Same, 85 Temn. 544; Gillis 
v. Same, 61 Vt. 461; Thompson v. Same, 64 Wis. 531; 
Thompson on Electricity, sec. 285; Scott & J. on 
Electricity, sec. 190; Gray on Tel. secs. 49-51. See 
also Am. Ex. Co. v. Sands, 55 Pa. St. 140; Southern 
Ex. Co. v. Moon, 39 Miss. 822; Western Union Tel.” 
Co. v. Tobin, 58S. W. Rep. 540; Western Union Tel. 
Co. v. Short, 58 Ark. 434; Same v. Blanchard, 68 Ga. 
299; Same v. Meek, 49 Ind. 53; Same v. Daughtry 
(Ala.), 7 South. Rep. 660; Brown v. Postal Tel. Cable 
Co., 111 N. Car. 187; Wertz v. Same,7 Utah, 446. 
Contra: Ellis v. Am. Tel. Co. (Mass.), 18 Allen, 226; 
Redpath v. Western Union Tel. Co., 112 Mass. 71; 
Wann v. Same, 33 Mo. 472; Lassiter v. Same, 89 N. 
Car. 384; Western Union Tel. Co. v. Beals, 76 N. W. 
Rep. 903. 

1 Tyler v. Tel. Co., 60 Ill, App. 489, 74 Ill. 170. 
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They owe the public care and diligence. 
* * * They should no more be allowed 
to effectually stipulate for exemption from 
this duty than should a carrier of passengers 
or any other party engaged in public busi- 
ness. * * * They may insist upon their 
compensationjin advance. Why, then, should 
they refuse to perform the common duty of 
care and diligence? Why should they make 
conditions for such performance? Having 
taken the message and the pay, why should 
they not do all things (including the repeat- 
ing) necessary for correct transmission? 
Why should they insist on special compensa- 
tion for using any particular mode or in- 
strumentality as a guard against their own 
negligence? Itseems clear to us that baving 
undertaken the business they ought without 
qualification to do it carefully,- or be 
responsible for their wast of care.’’ In 
Nebraska and Indiana this question is re- 
lated by statute.!? 

There is also a difference of opinion exist- 
ing as to the relations of the telegraph com- 
pany to the sender of a message, some 
courts holding that the company acts as 
the senders’ agent,” others treating 
them as independent principals. But 
where the sender can show that through 
the negligence of the company in transmit- 
ting or delivering a message he has suffered 
a legal injury there can be no question of his 
right to an action, and this whether the right 
of action be grounded on contract or tort." 
Where the liability to the addressee is con- 
cerned there is a greater diversity of opin- 
ion, and the cases may be placed in two 
classes:'(1) Where there has been a failure 
or delay in delivery, aud (2) where there has 
been a mistake in transmission. In England, 
where the right of action against a telegraph 
company for negligently transmitting or de- 
laying a message is founded upon contract, 
the addressee not being a party to the con- 


12 Tel. Co. v. Fenton, 32 Neb. 782; 1G. & H. 611, 
sec. 2; Tel. Co. v. Ward, 23 Ind.377; Same v. Bu- 
chanan, 36 Ind. 429; Same v. Meek, 49 Ind. 53; Tel. 
Co. v. Fenton, 52 Ind. 429. 

13 Western Union Tel. Co. v. Shotter, 71 Ga. 760. 

14Shingleur v. Western Union Tel. Co., 72 Mass. 
1080; Tel. Co. v. Brown (Ind.), 8 N. E. Rep. 171; Tel. 
Co. v. Hope, 11 Ill. App. 289. 

16 Gray on Tel. sec. 64; Playford v. United King- 
tlom, etc. Tel. Co., L. R. 4 Q. B. 706,10 B. & S. 759, 
25 Eng. & Am. Ency. p. 824; Carland v. Western 
Union Tel. Co. (Mich.), 76 N. W. Rep. 762. 





tract cannot recover.'* In this country re- 
covery has been had in both classes, the 
decisions in the second class being grounded 
in tort.'7 The principle on which the ad- 
dressee in the first class may recover as laid 
down by the majority of cases is based upon 
contractual grounds.’* The addressee is 
commonly treated as the beneficiary and is 
allowed to sue in his own right for damages.” 
In Louisiana, in an action by an addressee 
to recover for loss on certain goods shipped 
to the wrong place owing to an erroneous 
telegram, the court held that the action being 
ex contractu the limitation of one year against 
actions ex delicto had no application.” Some 
authorities, however, combat the propriety 
of this ground as well as its correctness and 
hold that the remedy is in tort only.” 
Where the addressee is treated as the bene- 
ficiary it is on the doctrine that a person for 
whose benefit a promise to another upon a 
sufficient consideration is made may main- 
tain an action against the promisor.” This 
doctrine is itself anomalous, is repudiated in 
several jurisdictions, and is nowhere applied 
when a third party is only incidentally bene- 
fited.* 

In Milliken v. Western Union Telegraph 
Company” it was held that a principal may 
avail himself of the obligation of the con- 
tract made by his agent with the company 
to transmit a message addressed to himself 


16 Playford v. United Kingdom, etc. Tel. Co., 10 B. 
& S. 759; Dickson v. Renters’ Tel. Co., 2C. P. Div. 
62, 19 Moaks’ Rep. 313, affirmed 3 C. P. Div. 1. 

17 Western Union Tel. Co. v. Dubois, 128 Ill. 248, 14 
Harvard Law K. 198, note 1; Young v. Western 
Union Tel. Co., 107 N. Car. 870; Western Union Tel. 
Co. v. Adams, 75 Tex. 531; Western Union Tel. Co. 
v. Reynolds, 77 Va. 173, 46 Am. Rep. 715; Western 
Union Tel. Co. v. Allen, 66 Miss. 549; Bigelow on 
Torts, 602. 

18 Western Union Tel. Co. v. Norris (Tex.), 60 S. 
W. Rep. 982; Burton v. Larkin, 36 Kan. 246; West v. 
Western Union Tel. Co., 39 Kan. 93; Milliken v. 
Western Union Tel. Co., 110 N. Y. 403. 

19 Western Union Tel. Co. v. Hope, 11 Ill. App. 291; 
Lawrence v. Fox, 20 N. Y. 268; Western Union Tel. 
Co. v. Jones, 81 Tex. 271; Same v. Vanway (Tex. Civ. 
App.), 54S. W. Rep. 414. 

20De LaGrange v. Southwestern Tel. Co.,25 La. 
Ann. 383. 

21 Western Union Tel. Co. v. Dubois, 128 Ill. 248; 
Gray {on Telegraphs, sec. 67; Harris v. Tel. Co.,9 
Phila. (Pa.) 88; Tel. Co. v. Richman, 8 Atl. Rep. 172. 

22 Burton v. Larkin, 86 Kan. 246; Lawrence v. Fox, 
20 N. Y. 268; Hendrick v. Lindsay, 93 U. S. 143. 

28 Baxter v. Camp, 71 Am. St. Rep. 176; Postal Tel. 
Cable Co. v. Ford. 117 Ala. 672. 

24110 N. Y. 403. 
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and may recover damages sustained by him. 
A telegram sent by a daughter to her mother, 
announcing the daughter’s illness, is sent for 
the benefit of the mother who may maintain 
suit for failure to deliver it.™ This principle 
has been frequently applied in actions against 
telegraph companies,” and where the sender 
acts primarily in the interests of the ad- 
dressee this would seem to be undisputed, 
but inthe ordinary case where he acts for 
himself or a third party the agency can only 
be implied as a legal fiction unwarranted by 
the facts.” In the case of Postal Tel. Cable 
Co. v. Ford, supra, where a message was 
sent engaging the services of the addressee, 
the court held that the addressee does not 
become a party or privy to the agreement for 
the transmission of a telegram by the fact 
that he will be benefited by its delivery and 
he could not recover ex contractu for the 
company’s failure to deliver. And the 
same court has held that the addressee can- 
not recover for negligence in transmitting 
unless he alleges and proves that he was 
either directly or per alium a party to the 
contract. Where a complaint alleged that 
owing to defendant’s delay in delivering a 
message from a customer accepting plaint- 
iff’s offer of a vessel to carry a cargo of 
lumber his customer suffered a loss, pay- 
ment of which he demanded of piaintiff, 
and for which he also threatened to sue, 
it was held insufficient since it did not show 
that plaintiff was injured.® As before stated, 
the addressee may recover in tort for negli- 
gence in transmission, but in the absence of 
statutory provisions it is an open question 
whether he may recover for failure to deliver. 
Some courts deny a tort liability in such 
cases,*! others hold to the contrary.” The 
distinction between an action brought for 
the loss sustained by the addressee for dam- 


25 Western Union Tel. Co. v. Clark (Tex. Civ. 
App.), 38S. W. Rep. 225. 

2% DeRutte v. N. Y., ete. Tel. Co., 1 Daly, 547, 30 
How. Pr. 403; Kentnon v. Western Union Tel. Co., 92 
Ala. 399. 

27 Postal Tel. Cable Co. v. Ford, 117 Ala. 672. 

2% See also Tel. Co. v. Wood, 13 U. S. App. 317, 57 
Fed. Rep. 471, 6C. C. A. 482, 21 L. R. A. 706. 

29 Western Union Tel. Co. v. Adair (Ala.), 22 South. 
Rep. 73. 

% Pac. Pine Lum. Co. v. Western Union Tel. Co., 
56 Pac. Rep. 103. 

31 Russell vy. Western Union Tel. Co., 57 Kan. 230. 

32 Western Union Tel. Co. v. Longwill (N. Mex.), 
25 Am. & Eng. Corp. Cas. 559, 





ages for a telegram erroneously transmitted 
and an action for a failure to transmit or de- 
liver was made in the case of Western Union 
Tel. Co. v. Richman.” In support of its view 
the court cites New York, etc. Tel. Print. 
Co. v. Dryburg.* A recent writer on this 
subject says: ‘‘If the duty of telegraph com- 
panies faithfully to transmit messages ex- 
tends to the addressees it would result in a 
liability which would be unique in the law of 
torts and a liability denied in the analogous 
cases of common carriers. Ogden v. Cod- 
dington, 2 E. D. Smith’s Rep. 317,327,’’% 
And in a Mississippi case the court intimated 
that no satisfactory reason could be given 
for allowing the addressee to recover.* 

The company has also been held liable for 
negligence on the theory that it sustains to 
the addressee the relation of agent and as 
being therefore liable to its principal for the 
consequences of its negligence.” But the 
better opinion would seem-to be that the 
company is in no sense to be regarded as the 
agent of either sender or addressee.*® Pay- 
ment of the transmission fee by the sender 
is not regarded as affecting the addressee’s 
right of recovery,” and the addressee has 
been allowed to recover where the fee was 
paid by the sender and afterwards returned 
by the company.” In one jurisdiction the 
company was held liable in delivering to the 
addressee a message which, through its neg- 
ligence, had become changed on the ground 
that the delivery of a false message is a mis- 
representation.“ This theory is suggested 
by the analogous case of a physician who is 
liable for negligently administering a wrong 
medicine which the patient takes to his in- 
jury, believing he is taking the right med- 


33 (Pa.) 6 Atl. Rep. 172. 

3 35 Pa. St. 298. 

3% 15 Harvard Law Review, 143. 

3% Western Union Tel. Co. v. Allen, 66 Miss. 549, 25 
Am. & Eng. Corp. Cas. 535. 

37 N. Y., etc. Print. Tel. Co. v. Dryburg, 35 Pa. St. 
298; Passmore v. Western Union Tel. Co., 78 Pa. St. 
238. 
8 Shingleur v. Tel. Co., 72 Miss. 1030, 18S. W. Rep. 
425. 

89 Western Union Tel. Co. v. Allen, 66 Miss. 549; 
Wolfskehl v. Western Union Tel. Co.,46 Hun (N. 
Y.), 542; Western Union Tel. Co. v. Fugies, 75 Tex. 
587; Western Union Tel. Co. v. Beringer, 84 Tex. 38; 
Western Union Tel. Co. v. Sweetman, 47 S. W. Rep. 
676. 

40 Aiken v. Western Union Tel. Co., 5 8. Car. 358. 

41 May v. Western Union Tel. Co., 112 Mass. 90. 
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icine. The right to recover damages does 
not extend to third parties incidentally or 
indirectly benefited who sustain an injury 
for failure of the company to deliver a mes- 
sage or for insorrect transmission. The 
plaintiff must show that the company owed 
a duty to him in the particular instance in- 
volved. Therefore, a stranger who is re- 
motely connected with a transaction, and of 
whose interest in the message the company 
is ignorant, cannot recover in an action for 
damages by showing that in consequence of 
the company’s failure to deliver a message 
he sustained injury.“ 

Where A ordered goods of B, a country 
merchant, who, acting as a merchant and 
not as an agent of A, though at his request, 
telegraphed for the goods, the message was 
never delivered to the addressee, and in con- 
sequence A sustained an injury through 
failure to get the goods, it was held that there 
was no privity of contract between him and 
the company to authorize a recovery by 
him.“ While there are dicta that the tele- 
graph companies, being in the exercise of a 
public employment, owe a duty to all persons 
beneficially interested in the correct trans- 
mission and prompt delivery of a message,* 
there are decisions holding that one in whose 
interest a telegram is sent cannot recover 
unless he is a sender or addressee.“ But 
where a third party can show that either the 
sender or addressee acted as his agent he is 
entitled to maintain an action in his own 
name. Thus when two attorneys in different 
cities are acting in a suit on behalf of the 
same party, the client may maintain an action 
in his own name for any damages sustained 
by him due to the negligence of the company 
in transmitting a message sent by one attor- 
ney to the other, even though the company 
did not know the message was sent on his 


42 Norton ‘v. Sewall, 106 Mass. 148; Ayers v. Rus- 
sell (Sup. Ct.), 3 N. Y. Supp. 338; Allen’s Tel. Cas. 
455; Gray on Tel. sec. 73. 

48 McCormick v. Western Union Tel. Co., 79 Fed. 
Rep. 449, 24 C. C. A. 35; Elliott v. Western Union Tel. 
Co., 15 Tex. 18. 

4 Deslottes v. Baltimore, etc. Tel. Co. 40 La. Ann. 
183. 

#N. Y., ete. Tel. Co. v. Dryburg, 35 Pa. St. 298; 
Passmore v. Western Union Tel. Co., 78 Pa. St. 238; 
DeRutte v. Tel. Co.,!80 How. Pr. 403. 

# Western Union Tel. Co. v. Fore (Tex.), 26S. W. 
Rep. 783. 





behalf.“ And it was held that a right of ac- 
tion was shown where a complainant alleged 
that the message was sent by plaintiff’s sis- 
ter who had charge of his house and that the 
charges were paid out of his money, the 
message being directed to the plaintiff’s 
father where plaintiff was, and it being al- 
leged further that the message was sent for 
his use and benefit.“* Where a broker sent 
by telegraph in his own name an order for 
the purchase of gold on behalf of his _princi- 
pal, and the telegraph company failed to 
transmit the order, the court held he could 
sue in his own name.” The court also held, 
in the case last cited, that where an agent is 
interested, as for commissions, or by reason 
of special property in the subject-matter, and 
the contract in reference thereto is made in 
his own name it is perfectly competent for 
him to sue and maintain an action in his 
own name as if he were the principal. 
And this is so in the case of a factor, broker, 
warehouseman, carrier, auctioneer, policy 
broker or the captain of a ship for freight. 
Where a message is sent on behalf of a wife 
the husband may bring suit for damages 
sustained by her irrespective of the questions 
of agency and of payment of the fee; the 
fact that the company had no notice that the 
contract was made for her is immaterial.” 
And a parent may recover for damages sus- 
tained by a child through the negligence of 
the company.” 

In conclusion it may be stated that 
telegraph companies are so far common 
carriers as to be bound to serve the public 
impartially and to exercise a very high 
degree of diligence in the discharge of their 
public duties but they are not insurers.*? 
And like common carriers they cannot con- 
tract with their employers for exemption 


47 Harkness v. Western Union Tel. Co., 73 Iowa, 
190; Gage v. Stimson, 26 Minn. 64; Leonard v. N. Y., 
etc. Tel. Co., 41 N. Y. 544.4Compare Rose v. U. S. Tel, 
Co., 34 How. Pr. (N. Y.) 308. 

48 Sherill v. Western Union Tel. Co., 109 N. Car, 
527. > 

# U.S. Tel. Co. v. Gidersleeve, 29 Md. 232. 

%® Western Union Tel. Co. v. Adams, 75 Tex. 531; 
Western Union Tel. Co. v. Fugles, Jd. 587; Young v. 
Western Union Tel. Co. 107 N. Car. 370. But see 
Morrow v. Tel. Co. (Ky.), 54 S. W. Rep. 853. 

5! Western Union Tel. Co. v. Hoffman, 80 Tex. 420; 
Williams v. Texas, etc. Ry. Co., 60 Tex. 205. 

53 Jones v. Western Union Tel. Co., 47S. W. Rep. 
699; Smith v. Western Union Tel. Co., 83 Ky. 104; 
Leonard vy. N. Y., etc. Tel. Co.,41 N. Y. 571. 
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from liability for the consequences of their 
own negligence.” But while they cannot 
stipulate for immunity from liability they may 
fix reasonable limitations to their liability for 
errors in transmission or for failure to trans- 
mit.“ The rule requiring the presentation 
of a claim for damages within a certain time 
is not unreasonable, but the stipulation that 
the company will not be liable unless the 
message sent is ordered repeated has gener- 
ally been held void, the weight of authority 
declining toenforce such astipulation. There 
can be no question as to the seuder’s right 
to sue for damages whether the right of ac- 
tion be regarded as resting in contract or in 
tort for the breach of public duty. As far as 
the addressee is concerned the courts have 
stated various grounds for allowing him to 
maintain his action for damages. Where a 
mistake in transmission has caused damage 
the action for recovery has been generally 
grounded in tort, and where failure or delay 
in delivery has been the basis of the suit the 
addressee has been allowed to recover on 
contractual grounds, but other authorities 
base the addressee’s right to recover upon 
the ground that the company owes a duty to 
the public, and is, therefore, liable to any 
party to whom this duty is owing for dam- 
ages as a proximate consequence of its negli- 
gence. This seems to be the more correct 
view. Where there is a non-delivery of a 
message it is hard to!find a satisfactory rea- 
son to support a recovery by the addressee 
except in cases where an agency can be fairly. 
implied from the facts or where the doctrine 
of Lawrence v. Fex or Burton v. Larkin, 
supra, can be followed. In view of this it 
will be interesting to note the decisions of 
such states as New York, where the doctrine 
of Lawrence v. Fox is largely restricted and 
those of Massachusetts where that doctrine is 
repudiated. 
MorTON JOHN STEVENSON. 

o Southern Exp. v. Caldwell, 21 Wall. (U. S.) 


* Clements v. Westerm Union Tel. Co., 27 South. 
Rep. 603. 








RAILROADS —DEPOTS—RIGHTS TU PREMISES 
—HACK DRIVERS. 


NEW YORK, N. H. & H. R. CO. v. BORK. 


Supreme Court of Rhode Island, July 22, 1901. 


1. In trespass bya railroad company against a 
hackman for remaining on the company’s premises to 





‘solicit traffic, the validity ofan agreement by the 
company with a stranger to the suit, giving him ex- 
clusive privileges on the premises, cannot be brought 
in issue by defendant. 

2. Where astreet ran through and under premises 
occupied by plaintiff as a railway station, and plaint- 
iff claimed the fee in the street, subject only to the 
easement, defendant had no right, against plaintiff’s 
protest, totake up a standas a hackman on such 
street within the line of plaintiff’s premises, and 
plaintiff might maintain: respass. 


BLODGETT, J.: This is an action of trespass 
quare clausum fregit, charging specially that on 
December 3, 1900, at Providence, the defendant 
“broke and entered the defendant’s said build- 
ings, and with force and arms at said Providence 
broke and entered upon the plaintiff’s said land 
and therein, and thereon, against the prohibition 
of the plaintiff, remained, and therein and 
thereon, against the prohibition of the{plaintiff, 
solicited, invited, and sought passengers and 
business as a driver ofa hack for hire, and therein 
and thereon with force of arms remained 80 s0- 
liciting, although directed by the plaintiff to 
remove himself therefrom.’”’ The defendant 
pleaded the general issue, jury trial is waived, 
and the case is before the court upon the follow- 
ing agreed statement of facts: 

“The plaintiff in the above-entitled cause is a 
corporation duly incorporated and located and 
doing business in the city and county of Providence 
and State of Rhode Island. It is carrying ona 
general railroad business. It has for use in its 
business a large amount of property, part of 
which it owns, and part of which it leases. Its 
railroad station in Providence is situated north 
of the park, adjoining the north end of Exchange 
place. The main entrance to the station is within 
the line of Francis street, some 18 feet above the 
level of the street. The street passes under the 
station, and under the main entrance and the ap- 
proaches thereto. Francis street runs north and 
south, and the station oecupied by the plaintiff 
faces the south. To that part of the land covered 
by the station building and the approaches 
thereto west of Francis street, and north of the 
white line painted upon the approaches, the 
plaintiff has a quitclaim deed from the city of 
Providence, which deed is duly recorded in the 
records of land evidence in the city of Provi- 
dence, a certified copy of which deed, marked 
‘Exhibit A,’ is herewith filed, and made a part of . 
this statement of facts. To the land east of Fran- 
cis street occupied by the station buildings and 
the approaches thereto north of the white line 
painted on said approaches, the Boston & Prov- 
idence Railroad Corporation has a quitclaim deed 
from the city of Providence, which is duly re- 
corded in the records of land evidence in the city 
of Providence, a certified copy of which deed, 
marked ‘Exhibit B,’ is herewith filed, and made 
a part of this statement of facts. ‘The Boston & 
Providence Railroad Corporation leased to the 
Old Colony Railroad Company the last men- 
tioned property, and the Old Colony Railroad 
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Company leased the property to the plaintiff, 
copies of which leases are hereby annexed, and 
marked ‘Exhibits C and D,’ respectively, and 
made a part of this statement of facts. A certi- 
fied copy of the plat referred to in the deeds on 
record in the records of land evidence in the city 
of Providence is herewith filed, marked ‘‘Ex- 
hibit E,’ and made a part of this statement 
of facts. Under these deeds and leases the 
railroad company claims the fee in Francis 
street, subject to the ordinary easement in the 
public to pass and repass on foot and in carriages. 
The plaintiff was at the time of the acts herein- 
after mentioned occupying and using all of the 
above mentioned property, with the buildings 
and improvements thereon, for the purpose of a 
general railroad business. The defendant is a 
licensed hackman in the city of Providence. On 
the 3d day of December, ‘1900, he went directly 
in front of the main entrance of the plaintiff’s 
station and took his stand upon the sidewalk 
there; this sidewalk being within the lines of 
Francis street, some 18 or 20 feet above the level 
of Francis street, at a point marked ‘X* on the 
plat herewith filed. The white lines above men- 
tioned are the diagonal lines extending out into 
the street, so called, directly south of the station 
premises upon the plat herewith filed, and ter- 
minating at Francis street. This point marked 
*X’ would be north of a line or lines drawn from 
the most southerly point of the property herein- 
before described upon either side of Francis 
street perpendicular to the line of Francis street. 
Thereupon an officer and agent of the plaintiff 
notified the defendant that he was upon the prop- 
erty of the plaintiff, and, as an officer and agent 
of the plaintiff, he requested him to leave, and 
not remain or loiter. Thereafterwards, for a 
considerable time, the defendant remained stand- 
ing there soliciting passengers in his business as 
a hackman. He did not go to the station with any 
particular passenger, nor had he been engaged 
to go there to meeta particular passenger, but 
was merely soliciting generally for custom. It 
is agreed that the above is a true and complete 
statement of the facts in said case. 

‘June 26,1901. It is agreed that the following 
be inserted in the above-agreed statement and 
be deemed a part thereof: ‘For a compensation 
the plaintiff company has granted to a particular 
hack firm of Providence the exclusive right to 
solicit-patronage in the station and upon the sta- 
tion grounds, and at and before the time of the 
alleged trespass said firm was engaged in solic- 
iting in said ‘station and upon said grounds in 
pursuance of said grant.’ ” 

The single issue thus presented for our coasid- 
eration is the same issue as was presented in the 
case of Railroad Co. v. Tripp (decided in (1888) 
147 Mass. 36,17 N.E. Rep. 89, 9 Am. St. Rep. 
661, in which the court said: ‘The defendant 
entered under a claim of right, and can justify 
his entry only by showinga right superior to that 
of the plaintiff. ‘The plaintiff has all the rights 





of an owner in possession, except such as are in- 
consistent with the public use for which it holds 
its franchise; that is, with its dutiesas a common 
carrier of persons and merchandise.’ The coun- 
sel for the defendant have zealously urged that 
the railroad company cannot grant a right to so- 
licit passengers to any one individual, firm or 
corporation, to the exclusion of all others en- 
gaged in the same business. But the validity of 
such a grant is not before the court in this 
case. The alleged grantee of such a right is no 
party to this suit. Neither are the terms of any 
such alleged contract whether as to its duration 
or its other provisions, the subject of inquiry in 
this action. If this action were an action by or 
against such a grantee, a very different question 
might be presented than is presented by the 
case at bar. But we fail to see that the exist- 
ence of any such fact as is set forth by theagreed 
statement of facts affects the rights of the parties 
to this action in any way. Ifthe act of the de- 
fendant was such as he rightly might perform, 
then the exclusive grant to another is of no ef- 
fect as to this defendant. If the act of the de- 
fendant was not within his legal right, it can 
avail him nothing that another has been per- 
mitted to do for a consideration that which has 
been denied as of right to him. In the D. R. 
Martin, 11 Blatch. 234, Fed. Cas. No. 1030, 
which was an action for damages for being 
ejected from a steamboat because the libelant 
persisted in transacting business as an express 
agent against the remonstrance of the officers of 
the carrier, the court held that the libelant was 
properly ejected, saying: ‘‘The rightsof the 
carrier in respect to A are not gone or im- 
paired for the reason that he waives his 
rights in respect to R, especially if A be 


notified that the rights are insisted upon as to 


him.”’ See, also, Barney v. Steamboat Co., 67 


N. Y. 301, 23 Am, Rep.115. We are of the opin-- 
ion that the single issue here presented is gov-, 


erned by the decision of this court in the like 
case of Griswold v. Webb (decided in 1889), 16 R. 
I. 649, 19 Atl. Rep. 143, 7 L. "R. A. 302, in which 
the court say: ‘‘A railroad station or steamboat 
wharf is to some extent a public place. The pub- 
lic have the right to come and go there for the 
purpose of travel, for taking and leaving of pas- 
sengers, and for other matters growing out of the 
business of the company as a common carrier, 
but the company has the right to say that no 
business of any other character shall be carried 
on within the limits of its property. It has the 
right to say that no one shall come there to so- 
licit trade simply because it may be convenient 
for travelers, and so to say that none except those 
whom it permits shall solicit inthe business of 
hacking or expressing. When notice of such pro- 
hibition has been given, the license which other- 
wise might be implied is at an end, and it is the 
duty of persons engaged in any such business to 
heed the notice and to retire from the premises.”’ 
The rule as thus laid down by the court finds sup- 
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port in the decisions of other states. To the same 
effect are the two recent cases decided in 1900 by 
the Supreme Judicial Court of Massachusetts, of 
Railroad Co. v. Brown, 58 N. E. Rep. 189, and 
Railroad Co. v. Sullivan, Jd. 689. In the latter 
case Lathrop, J., in issuing an injunction against 
the defendant, quotes with approval the language 
of Lord Chancellor Selborne in Goodson v. Rich- 
ardson, 9 Ch. App. 221, as follows: 4‘1 cannot 
look upon this case otherwise than as a deliber- 
ate and unlawful invasion by one man of anoth- 
er’s land for the purpose of a continuing tres- 
pass, which is in law a series of trespasses from 
time to time to the gain and profit of the tres- 
passer, without the consent of the owner of the 
land; and it appears tome, as such, to be a 
proper subject for an injunction.’’ The same 
rule obtains in New York. In Brown y. Rail- 
road Co.,75 Hun, 359, 27 N. Y. Supp. 69 (affirmed 
by the court of appeals in 1897, in 151 N. Y. 674, 
46 N. E. Rep. 1145), the court say: ‘‘When the 
passengers alight from the cars at the falls, de- 
fendant’s contract relations with them are ended. 
The business the passengers employ it todo has 
been performed. The defendant owes them no 
further duty. It is after the. relations of the pas- 
senger and the company are ended that the plaint- 
iff’s opportunity to deal with them commences. 
His business is to take the passengerin his ¢ar- 
riage at that time, and drive him about the city 
for a consideration.’’ And the court continues: 
‘‘What right has the plaintiff to demand that the 
defendant shall appropriate to him, for the pur- 
pose of carrying on his private business, its yard 
and cars, and that without paying anything for 
it? * * * If the plaintiff be right in his con- 
tention, it logically follows that any one wishing 
to engagein the business of selling papers, 
pamphlets, stationery, etc., has the right, if he 
can tind an unoccupied corner in a railroad depot, 
to insist upon occupying it forhis business, if 
any person shall be occupying a place in said 
depot for a like business by permission of: the 
company.’ Seewalso, Railroad Co. v. Flynn, 74 
Hun, 124, 26 N. Y. Supp. 859; Same v. Sheeley 
(Sup.), 27 N. Y. Supp. 185; Same v. Warren 
(Sup., decided in 1900), 4. N. Y. Supp. 781. The 
same question came before the Supreme Court of 
Errors of Connecticut in 1898, in the case of Rail- 
road v. Scovill, 71 Conn. 136,41 Atl. Rep. 246, 
and the rule is thus declared by Baldwin, J., as 
follows: ‘‘A railroad company which is operat- 
ing a railroad in its possession has the ordinary 
right belonging to every owner of real estate to 
exclude from entry upon it all who come with- 
vutits consent and can show no superior legal 
title.’ Says Bleckley, C. J., in Fluker v. Rail- 
road Co., 81 Ga. 461, 8S. E. Rep. 529, 12 Am. St. 
Rep. 378, affirmed in Kates v. Cab Co. (decided 
in 1899), 107 Ga. 636, 34S. E. Rep. 372, 46 L. R. 
A. 431: ‘*We cannot believe that there is a sort 
of right of common lodged in the public at large 
to enter upon lands on which railroads are lo- 
eated, and‘over which they. have secured the 





right of way. Such lands the railroad compan- 
ies may inclose by fences, if they choose to do so, 
and exclude any and all persons whomsoever. 
Their dominion over the same is no less complete 
or exclusive than that which every owner has 
over his property. If they do not choose to erect 
fences and make inclosures, they may, by mere 
orders, keep off intruders, and they may treat as 
intruders all who come to transact their own 
business with passengers or with persons other 
than the companies themselves.”’ 

In view of the foregoing decisions, the further 
citation of authority seems unnecessary. Judg- 
ment for the plaintiff for 10 cents damages and 
costs. ’ 


NotTe.—Right of Carriers to Grant the Exclusive 
Right of Its Premises to a Single Owner of Public 
Vehicles.—On the question propounded as the subject 
of this note, the authorities are very conflicting and 
cannot be said to be one that will be settled finally 
except by statute, It is one of those close questions 
of law of which there are two sides, on one of which 
popular opinion seems to be the stronger, and on the 
other the authority of the courts. - The carrier’s right 
to grant the exclusive use of its premises may be 
looked at from two aspects. That side of it presented 
in the principal case looks upon the carrier like it 
would upon any other owner of premises with legal 
right of excluding any one it sees fit except such as 
come on business connected with the company. 
From this view of the case a hackman or baggageman,. 
although prohibited from taking a regular stand on 
the premises and soliciting business, may, neverthe- 
less, on previous arrangement with a passenger, con- 
vey either to or from the station of the carrier, both the: 
passenger and his baggage. This places the common 
carrier on the same footing asthe individual with the 
same rights over its property as the latter. The other 
aspect of the question, although possibly supported by 
a fewer number of the authorities has not only the 
advantage of being supported by an overwhelming. 
public opinion, but also by the soundest reasons of 
public policy. The common carrier doeg not stand in 
the same position as an individual in respect to its 
property. Both the carrier and its property, when 
used to carry on its business, is charged with public 
duties and responsibilities peculiar to itself which 
do not permit it to discriminate in any regard be- 
tween those who.desire to make use of its facilities. 
That the conveyance of the passenger and his bag- 
gage from the depot to his destination is a very 
necessary link in his transportation from place to. 
place cannot be successfully contradicted and to per- 
mit a railroad to make this, one of the necessities of 
public travel, a monopoly, would permit it todo 
what the state itself has no right to do under the 
statutes now in force in nearly every state in the 
union. If monopolies, especially in public utilities, 
are contrary to public policy, so alse is a contract by 
a common carrier, by which one, for a consideration, 
is granted the exclusive right to transport passengers 
or baggage from its depot to their local destination. 

The late cases, while somewhat conflicting, will 
serve to show the distinctions made by the court on 
this new and interesting question. In the case of 
Indianapolis Railway Co. v. Dohn (Ind., 1899), 53 N. 
E. Rep. 937, it was held that a depot gorporation, 
under its charter power to make regulations governing 
its depot, cannot discriminate between the owners of 








30 CENTRAL LAW JOURNAL. 





No. 3 








public vehicles by allowing one to stand and solicit 
business and exclude others. It was said that 
such regulation was invalid as tending to “restrict 
competition and enhance prices.” In a later case 
from Massachusetts, however, which’ more closely 
approximates the facts in the principal case, it was 
held that where'a railroad company contracts with a 
party, giving him exclusive right to enter its grounds 
to solicit the patronage of passengers, and notifies 
another party of such contract and forbids him from 
entering to solicit patronage, a subsequent ‘entry of 
such latter person for such purpose is unlawful. 
Boston, ete. R. R. v. Brown, 177 Mass. 65, 58 N. E. 
Rep. 189. The samejrule holds good in Virginia 
where it was held that under Acts 1891-92, p. 965, 
providing that common carriers shall not give prefer- 
ences to particular persons in any respect, or subject 
any particular person to prejudice, a baggage trans- 
fer company could not restrain a railway company 
from allowing a rival baggage company the exclusive 
privilege of entering its grounds to solicit baggage. 
Norfolk & W. R. R. Co. v. Baggage Co. (Va. 1901), 37 
8. E. Rep. 784. In Georgia the rule announced by 
the majority of the authorities was adopted with 
a proviso, which is somewhat indefinite. It 
was held that a railway company may grant to a 
corporation or individuai the exclusive right 
of entering its trains to solicit the trans- 
portation of passengers and baggage, or rent 
to such corporation or individual a portion of its 
baggage rooms, and concede to it or him the privi- 
leges necessarily incident to the eccupancy and use 
thereof, provided that so doing does not interfere 
. with the exercise by any other person of any right 
which he may lawfully demand of the company as a 
common carrier. Kates v. Baggage & Cab Co., 107 
Ga. 636, 34 8. E. Rep. 372. So, also, in Minnesota it 
has been held that Gen. St. 1894, § 380, providing that 
a common carrier shal] not make or _ give any unrea- 
sonable or unequal preference to any particular per- 
808, firm or corporation, in any respect, applies only 
to persons having contractual relations with the 
carrier, and does not forbid the granting of exclusive 
privileges to a hackman to solieit patronage within 
the depot and on the trains of a common carrier. 
Godbout v. Depot Co. (Minn. 1900), 81 N. W. Rep. 
835. It was admitted in this case of course that ‘‘all 
hackmen and persons engaged in the business of 
conveying passengers and baggage for hire have the 
right of entry without discrimination to the depots of 
a common carrier to deliver or receive passengers or 
baggage, in pursuance of afeontract or order, subject 
to proper rules and regulations, for the interest of the 
traveling public.” Onetlof the,strongest cases in op- 
position to the prevailing rule comes from New 
Hampshire. In Hedding v. Gallagher (N. H. 
1899), 45 Atl. Rep. 96, it was held that the recognition 
of the right of railroads}to contract concerning their 
reepective charges does not confer on them the right 
to make contracts granting a baggage carrier the 
exclusive rightto solicit patronage at a railroad 
station. The court held the contract void as in ‘“‘con- 
travention of public right,” and that it could not be 
justified on the ground that it was simply a regulation 
necessary to the orderly conduct of its business; and 
the court’s opinion directly contradicts the position 
of the court inthe principal case, by further hold- 
ing that such a contract cannot be justified even on 
the ground that it is a mere letting of the use of the 
railroad’s rea) estate, over which it has supreme con- 
trol. The court cites the following authorities in 





support of its position: Bus Co. v. Sootsma, 84 
Mich. 194; Railway Co. v. Langlois, 9 Mont. 419, 24 
Pac. Rep. 209; McConnell v. Pedigo, 92 Ky. 465; State 
v. Reid (Miss.), 24 South. Rep. 308. Other authorities 
supporting the decision of the court in the principal 
case are as follows: New York, etc. R. R. v. Scoville, 
71 Conn. 136, 41 Atl. Rep. 246; Snyder v. Union 
Depot Co., 19 Ohio Cir. Ct. 368; New York, etc, R. R. 
v. Warren, 64 N. Y. 8. 781. The case of Snyder v. 
Union Depot, supra, is peculiar in the fact that 
while it sustains a regulation granting one transfer 
company the exclusive right to ‘solicit’? business, 
holds that this, however,’does not permit such 
transfer company to occupy a certain portion of a 
driveway belonging to the depot, to the exclusion of 
other companies and individuals, since such 
permission by the company would create a monopoly 
by the giving of an advantage and stifling eompeti- 
tion. 








JETSAM AND FLOTSAM. 


A NOVEL POINT IN THE Law OF COMPROMISE. 

Itisan established doctrine of the common law, 
and prevails to this day, that the payment, in money, 
of a part of a debt, due and undisturbed, cannot 
operate as a discharge of the entire debt, even though 
accepted by the creditor in full satisfaction of the 
whole demand. Equally well settled is the doctrine 
that the payment in money, of a part of a debt or 
liquidated demand that is disputed, in toto, is a good 
satisfaction of the entire demand if an agreement to 
that effect exists between the parties to the transac- 
tion. Am. & Eng. Ency. Law (2d Ed.), vol. 1, p. 418. 
In a foot note to the text the authorities are eollated 
in support of both the above propositions. 

But suppose A claims that B owes him $1,000 on a 
certain account, and B insists, in good faith, that there 
is due but $600 on said account. Does the payment of 
$600 constitute a good satisfaction of the $1,000 de- 
mand, if accepted as such "by B? In other words, 
does the acceptance of a part of a liquidated demand 
constitute a satisfaction of the entire demand, if 
aceepted as such by the creditor, where the debtor 
admits his legal liability on said demand to the full 
extent of the amount paid thereon? 

So far as I am advised, there is no direct authority 
in support of either one side or ‘the other of this 
question. It would seem that its solution might 
turn upon the point whether or not the claim should 
be regarded as a disputed claim. If a disputed claim, 
a part payment, under the authorities, constitutes a 
good satisfaction. Otherwise not. New, the fact is 
that the claim is beth disputed and undisputed. It 
is undisputed as to the part paid by the debtor. It is 
disputed as to the remainder or residue. 
puted, reeurring to the above illustration, to the 
amount of $400; itis undisputed to the amount of 


Notwithstanding the anomalous charaeter of the 
claim, there is a strong inclination to catalogue ita 
disputed claim, and hold a part payment to be a full 
satisfaction of the whole demand if it be accepted in 
full settlement by the creditor. One is not disposed 
te view the claim except as an entirety or a unit, 
and when so viewed, the claim is clearly a disputed 
claim. That is to say, the claim as contended for by 
the creditor, is not admitted. It is disputed—it is 
denied. It is only by splitting upthe claim into 
parts, and considering the discharge of each part as 
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a separate transaction, that one is enabled to say that 
the claim is a partly undisputed claim. 

This view of the question is quite plausible, yet I 
submit, on principle, itis unsound. A compromise, 
meaning thereby the acceptance of a part in satis- 
faction of an entire money demand, must operate, if 
at all, as acontract. A contractto be binding must 
be based upon a valuable consideration. The doing 
of that which one ts already legally bound to do is 
not a sufficient consideration to support a contract. 
Benjamin on ‘The Principles of Contract,” p. 26. In 
the light of.these familiar propositions of law it is 
manifest that the reason « part payment of an ad- 
mitted or undisputed indebtedness is nota good sat- 
isfaction of the whole debt, though accepted as such 
by the creditor, is because the creditor’s promise to 
release such indebtedness is based upon an insuffi- 
cient consideration. When a debtor pays a part of 
an acknowledged debt, he does only what he is already 
legally bound todo. The paying of a part. can form 
no consideration for a release of the remainder of a 
debt, for the reason that the part payment exhausts 
itself, loses its vitality as a quid pro quo, in securing 
a release or discharge of that part of the debt which 
is paid, leaving the creditor’s promise to release the 
residue without any consideration. As said by Lord 
Ellenborough in an early case (Fitch v. Sutton, 5 
East, 232): ‘There must be some consideration for the 
relinquishment of the residue; something of benefit 
to the party for relinquishing his further claim, oth- 
erwise the agr t is nuda tum.” This rea- 
soning effectually disposes of the contention that a 
claim can only be viewed as an entirety or unit. The 
separability of a claim into parts is the foundation 
stone upon which rests the doctrine that a part pay- 
ment of an admitted debt cannot operate as a satis- 
fzetion of the whole debt, though agreed to by the 
parties. Astoapart of the claim the law says it is 
discharged, discharged by payment. sto the resi- 
due, the law says it continues to exist as a valid 
obligation unaffected by the attempted compromise. 
If such claim could only be considered as an entirety 
or unit, a part payment would be a sufficient con- 
sideration for a promise to release the whole claim. 
Why? Because a part payment being confessedly a 
sufficient consideration for a release or discharge of a 
part of the claim, viz., the part paid, it follows that 
it must also be a sufficient consideration for a release 
of the residue, unless such residue can be separated 
from the part paid. It will not do to assume that a 
claim must always be considered as an entirety, ora 
single transaction, though generally it is properly so 
considered. 

Turning now directly to the precise point under 
discussion—that is, the legal effect of a promise to 
release an entire demand in consideration of its part 
payment in money, where the debtor admits his lia- 
bility thereon to the full extent of the consideration 
paid,and denies liability only as to the residue, I 
respectfully submit there is absolutely no difference, 
as regards the validity of the respective transactions, 
between such a case, and the case of a promise to 
release a debt or deiaand in consideration of its part 
payment in money, where.the debtor admits his lia- 
bility thereon to the full extent of the entire claim. 
If one transaction is valid the other is valid. Ifone 
is void the otheris void. In principle the two cases 
are exactly alike. If,in the case where the entire 
demand is admitted, it jis said that the debtor, in 
paying « part of said demand, is simply fulfilling an 
existing obligation, doing only what, by his own 
admission, ke is already legally bound to do, may it 








not with equal] truth and reason be said, in a case 
where the creditor’s claim is in part admitted, that 
the debtor, in paying such part,is but fulfilling an 
existing obligation, doing only what, by his own 
admission, he is already legally boundtodo. Where 
a debt is in part admitted, the payment of such part 
cannot serve as a consideration, for a promise to 
relinquish the residue of the claim, because such 
payment confers no benefit upon the promisor be- 
yond what he was already entitled. Such payment 
can inno way prejudice or be a detriment to the 
debtor, because be already owes the money by his 
own admission, and itis his duty to pay it. As a 
basis to support a promise to release a liquidated 
demand, admitted in part, and in part disputed, a 
payment of the part admitted has none of the ear- 
marks of 2 valuable consideration, as that term is 
defined in the horn books of thejlaw. Such part 
payment, viewed in the aspect of a consideration, 
beeomes, as it were, functus oficio—-if the phrase be 
permissible here—the very moment it effects a reiease 
or relinquishment of that part of the claim which it 
discharges, leaving the creditor’s promise to release 
the residue of the claim entirely unsupported by 
any consideration whatever. 

I can conceive of no answer to this argument. It 
will not do to say that while a promise to release the 
residue of an undisturbed claim requires a valuable 
consideration to support it, no consideration is needed 
to support a promise to release the disputed residue 
of a claim in part admitted. As respects the point of 
the necessity for a consideration to support arelease, 
there is no difference whatever between the residue 
of a claim that is disputed and one that is undisputed. 
It is true that one is admitted, while the other is de- 
nied. ' One is certain, the other is uncertain. One is 
questioned the other unquestioned. And yet, both 
reason and autbority sustain the view that the one is 
no less a valuable right than the other. Disputing a 
good claim does not make it bad, nor are bad claims 
only disputed. If by denying or disputing a claim 
it could be rendered valueless, 2. creditor’s- position 
would be truly precarious. But argument aside, it 
is settled law that the release of a disputed or doubt- 
ful claim constitutes a valuable consideration, suffi- 
cient to support a promissory note given by the 
alleged debtor in settlement of such claim. Feeter 
v. Weber, 78 N. Y. 3384; Parker v. Enslow, 103 Ill. 
372. Now, if the release of a disputed claim isa 
sufficient consideration for a note, it follows that it 
is a valuable right, otherwise the note would be void. 
Being a valuable right, its release is, in contempla- 
tion of law, a benefit conferred upon the alleged 
debtor, and therefore a promise to release it, to be 
valid, must be supported by a valuable consideration 
no less than a promise to release a claim that is undis- 
puted. 

As respects the consideration itself, when it con- 
sists of money, there is 2 distinction thst may be 
noted here, between the consideration necessary to 
support a promise to release the residue of an undis- 
puted claim, and the consideration necessary or suffi- 
cient to support a -promise to release the disputed 
residue of aclaim in part admitted. Where the 
claim is undisputed the consideration must consist of 
an amount equal to the entire residue, whereas if the 
residue be disputed, the consideration for its release 
may consist of any sum the parties may agree upon. 
The very same rule of law that precludes the part 
payment of an undisputed claim from operating as a 
satisfaction of the whole debt, would preclude the 
part payment of an undisturbed residue from opera 
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ting asadiseharge of such residue even though 
agreed to by the parties interested. And so, like- 
wise, the doctrine that the payment in money of a 
part of a debt, disputed én toto, is a good satisfaction 
of the entire demand, when agreed to by the parties, 
applies with equal force to the case of a disputed 
residue of a claim. This distinction has no special 
bearing upon the main question involved, except that 
it proceeds upon the hypothesis, that a valuable con- 
sideration is necessary to support a promise torelease 
a disputed claim, no less than a promise to release an 
undisputed claim. The distinction itself relates 
purely to the quantum of consideration required in 
the two cases respectively. 

At this point we might safely dem the discussion 
with the assurance of having established the prop- 
osition that the payment of,a part of a liquidated 
demand cannot constitute a satisfaction of the entire 
demand, even though accepted as a full satisfaction 
by the creditor, if the debtor, admits his liability on 
said demand to the full extent of the amount paid by 
him. Before concluding, however, I want to call at- 
tention to an apparent exception to the rule or prop- 
osition just stated. I say apparent exception because 
the case I am about to state, when properly under- 
stood, but confirms the views expressed in this article. 
Here is the case: Acclaims that B owes him $1,000 
on acertain account. B admits the various items of 
the account, but claims that A owes him $400 on a 
certain counterclaim or set off. A disputes B’s coun- 
terclaim. B offers A $600 in full satisfaction of his 
claim. A accepts the $600 and sues B for the balance. 

- This very case was passed upon by the Supreme Court 
of Illinois (Ostrander v. Scott, 167 Ill. 339), and it 
was held, and I think properly held, that A’s accept- 
ance of the $600 under the above facts constituted an 
accord and satisfaction of A’s entire claim. A su- 
perficial view of this case warrants the inference that 
it militates against the position taken in this article. 
It is a case in which a debtor admits that he owesa 
part of aclaim. He pays what he admits'to be due, 
and its acceptance by the creditor is held to be a de- 
fense to a suit for the residue. But let us look a little 
more closely at the facts. B.has a claim against A 
for $400, which is disputed in toto. A has a claim for 
$1,000 against B, which is admitted in toto. B pays 
A $600 on his claim, which is accepted as a full satis- 
faction of A’s whole claim. This payment, being the 


payment of money for which B is legally liable, can. 


operate only to discharge $600 of A’s claim and net 
otherwise. It cannot serve as a consideration for the 
release of the residue of A’s claim. What, then, is 
the real consideration received by A for the release 
of the remainder of his claim against B? Clearly it 
is B’s release of his $400 claim against A. We have 
already seen that the release of a disputed claim may 
constitute a good consideration for a promissory note. 
On the same principle it may constitute a good con- 
sideration for the release of an undisputed residue, 
or an undisputed claim. By making B’s payment 
operative as a partial satisfaction of A’s claim, and 
the release of B’s counterclaim, the consideration for 
the release of A’s claim, we arrive at the true ground 
of the Iifinois decision, and harmonize the holding 
in that case with the views expressed in this article. 
Cc. L. V. MULKEY. 
Metropolis, [llinois. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, Vol. 81. 

Volume 81, of the American State Reports which 
has just issued from the press, is uniform in excel- 
lence with the rest of this, the oldest, most reliable 
and most thorough of modern annotated reports. 
The following subjects are treated by exhaustive 
monographic notes: Sales of Property not then in 
Existence, p. 42; Unconscionable Contracts, p. 663; 
What are Betterments, and When Allowance Should 
be Made Therefor, p. 164; Whéna Collateral Attack 
May and May not be Made on the Right of an Acting 
Administrator, p. 535; Stenographers’ Notes as Evi- 
denee and the Right to Read Them to the Jury, p. 
358; Liability of Owners of Stock Herded or 
Permitted to Range on the Lands of Another, 
Though They are Not Protected by a Law- 
ful or Other Fence, p. 446; Liability of 
Water Companies, p. 478; Appurtenances, p. 764. 
It will be observed that these notes are all on live and 
difficult subjects of law and are treated ina manner 
that practically exhausts the subject. One volume of 
1,006 pages, bound in a good quality of law sheep. 
Published by the Bancroft-Whitrey Company, San 
Francisco, Cal. 








BOOKS RECEIVED. 


Equity Principles. A Practical Treatise on the 
Principal Rules and Doctrines of Equity Ju- 
risprudence. Intended Especially for Use in the 
State of West Virginia, and Applicable also to 
Other States where the Chancery System obtains. 
By Charles E. Hogg, Author of “‘Hogg’s Pleading 
and Forms.” Cincinnati: The Robert Clarke 
Company, 1900. Sheep, pp. 916. Price $7.50 
Review will follow. 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
pl + ~ tme State and Territerial Courts ef 
t Resort, and of all the Federal Courts 


ABATEMENT AND REVIVAL— Conspiracy to Present 
False Testimony.— When an attorney conspires with 
his client te present false testimony, an action for the 
tort held not to survive under Pub. St. ch. 165, § 1.— 
Jenks v. Hoag, Mass.,61 N. E. Rep. 221. 

ACCIDENT INSURANCE — Failure to Give Notice.— 
Where a person is injured by a fall, which deranged 
his brain, failure to give notice under accident policy 
held excused.— Woodmen’s Acc. Assn. v. Byers, Neb., 
87 N. W. Rep. 546. 

AccounT—Credit Entered by Plaintiff.—Where de- 
fendant always denied that he was the one liable en 
account charged against him, a credit entered on such 
account by plaintiff without defendant’s knowledge 
will not constitute a mutual account.—Bay City Iron 
Co. v. Emery, Mich., 87 N. W. Rep. 652. 

ADVERSE POSSESSION — Appropriation of Public 
Lands.—Appropriation and occupancy of public lands 
by void town site company held not to constitute ad- 
verse possession under 8t. 18938, § 6137. — Long Bell 
Lumber Co. v. Martin, Okla.,66 Pac. Rep. 328. 

ADVERSE POSsESssI1ON—Possession Through Mistake. 
—Possession of land through mistake as to boundary 
held not adverse.—Palmer v. Osborn, lowa, 66 Pac. 
Rep. 712. 

ALTERATION OF INSTRUMENTS — Allegation. — Evi- 
dence of alteration of a written instrument held ad- 
missible, without allegation of alteration.—Coppock 
v. Lampkin, Iowa, 87 N. W. Rep. 665. 
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ALTERATION OF INSTRUMENTS—Proving Genuine Sig- 
natures.—Under Code, § 4620, it is competent to com- 
pare admittedly genuine signatures with the signa- 
ture to the contract in suitto show alteration.—Cop- 
pock v. Lampkin, Iowa, 87 N. W. Rep. 665. 

ANIMALS — Liability of Owner of Vicious Dog. — 
There is no common-law liability on a property owner 
for damages caused by a person being bitten by the 
dog of another while on the premises of the former, 
unless he permits the dogto be on his premises with 
a knowledge that itis vicious.—Trumble v. Happy, 
Iowa, 87N. W. Rep. 678. . 

APPEAL AND ERROR— Certificate of Trial Court.— 
Certificate of trial court that statement embodies all 
the evidence is not conclusive, when the record shows 
on its face that statement does not contain such evi- 
dence.—Littel v. Phinney, N. D., 87 N. W. E. p. 593. 

APPEAL AND ERROR—Failure to File Abstract on 
Time.--Motion to strike an additional abstract not filed 
within the 10 day rule, will not be granted, when such, 
failure did not delay the case’s submission or preju- 
dice the opposing party.—Pembroke v. Hayes, Io wa 
87 N, W. Rep. 492. 


APPEAL AND ERROR—Failure to Make Direct Find- 
ing.—Judgment will not be reversed because the court 
failed to make a direct and positive finding on a ma- 
terial issue, if such finding must have been adverse 
to appellant.—Krashy v. Vo!lpert, Cal.,66 Pac. Rep. 
309. 

APPEAL AND ERROR—Former Opinion Not the Law 
of the Case.—On appeal from a judgment sustaining 
an attachment, the opinion rendered on an appeal 
from a jndgment quashing the levy on an execution 
for the same debt.is not the law of the case.—Central 
Kentucky Asylum for Insane v. Hauns, Ky., 648. W. 
Rep. 643. 

APPBAL AND ERROR—Non-Compliance With Rules.— 
Where a party fails to comply with court rules as to 


filing briefs, without legal excuse for such neglect,° 


the cause will be reversed for non-compliance with 
such rules.—Smith v. Ricker, Minn.,87 N. W. Rep. 
615. 

APPEAL AND ERROR—Papers in Jury Room.—The re- 
fusalto allow papers in evidence to be taken tothe 
jury room is a matter of discretion.—Krauss v. Cope, 
Mass.,61 N. E. Rep. 220. 

APPEAL AND ERROR — Special Instructions. — 
Where a plaintiff requested a special instruction on a 
certain issue alleged as a defense, he will not be heard 
on appeal to complain that the defendant’s pleadings 


did not authorize the submission of such an issue.— 


Burkitt v. McDonald, Tex., 64S. W. Rep. 694. 


APPEARANCE —To Set Aside Judgment.— An ap: 
pearance to set aside a judgment for want of jurisdic. 
tion held a general appearance, and a waiver of all 
defects in the service of proceéss.—Henry v. Henry, 8: 
Dak.; 87 N. W. Rep. 522. 


ASSIGNMENT FOR BENEFIT OF CREDITORS—Judg- 
ment After Assignment.—A judgment after an assign- 
ment for benefit of creditors held not a valid claim 
against assigned estate.—Irwin v. Lloyd, Ohio, 61 N. 
E. Rep. 157. 

ASYLUMS—Support of Relative.—An action against 
a father, under St. 1889, 330, § 8,to pay for the support 
of his insane son in the state hospital, can be main- 
tained only by the board of trustees of such hospital, 
and not by its treasurer.—Napa State Hospital vy. 
Flaherty, Cal., 66 Pac. Rep. 822. 

ATTORNEY AND CLIENT—Disbarment.— An attorney 
can be disbarred only onconviction of crime, or evi- 
dence which the court adjudges to show that a crime 
has been committed and thatthe attorney’s convic. 
tion would be justified, or such intentional fraud as 
shows moral turpitude.—Jn re Cahill, N. J., 50 Atl. 
Rep. 119. 

BANKRUPTCY — Attachment’ on Judgment Within 
Four Months.—Bankr. Act 1898, § 67f, held not to ren 





der void lien of attachment, though dependent on a 
judgment obtained within four months; the attach: 
ment having! been served before) such time.—Jn re 
Beaver Coal Co., U.S. D.C., D. Oreg., 110 Fed. Rep. 
630, > 

BANKRUPTCY — Partnership. — Under Bankr. Act 
1898, § 8e, bond filed by ‘petitioner to declare certain 
persons bankrupt as a partrership will be enforced, 
where property in the possession of two of them i, 
seized, and petition. is dismissed as to such two per- 
sons.—Jn re Nixon, U. 8. D. C., D. Mont., 110 Fed. Rep. 
683. 

BANKRUPTCY — Rights of Secured Oreditor. — The 
right of a secured {creditor to share in-the general 
estate is not enlarged by the fact that the security is 
on the property set apart to the bankrupt as exempt, 
and the value of such security must be ascertained 
and deducted jfrom his claim, as provided in Bankr. 
Act 1898, § 57h.—Jn re Little, U. 8. D. C., N. D. Iowa, 110 
Fed. Rep. 621. 


BanKeuPtcr—Chattel Mortgagor.—The bankruptcy 
of a chattel mortgagor does not affect the right of the 
mortgagee to foreclose.—HARVEY Vv. SMITH, Mass., 61 
N. E. Rep. 217. 

BaNKRUPTCY—Surety’s Claim for Reimbursement. 
—A surety’s claim to reimbursement fer the amount 
paid on breach of bond by his principal held not 
barred by discharge under Bankr. Act 1898, where 
there was no breach nor payment at the date of fil- 
ing the petition in bankruptcy.—Goding v. Roscen- 
thal, Mass., 61 N. E. Bep. 222. 


BANKS AND BANKING—Recovery of Deposits.—In an 
action to recover money deposited in defendant bank 
to plaintiff's credit,and which he had not received 
because of mistake in settlement, the tender of a 
receipt or check is not a condition precedent to a 
cause of action.—Cole v. Charies City Nat. Bank, 
Iowa, 87 N. W. Rep. 671. 

BILLS AND NOTES—UChecks Indorsed by Agents.— 
Where check was indorsed by a stranger tothe paper 
but by the authority of the payee,the bank which 
cashed the check cannot sue the party so indorsing.— 
Northwestern Savings Bank v. International Bank, 
Mo. App. (St. Louis No. 8243) decided Nov. 6, 1901. 

BILLS AND NotTes—Consideration of Waiving Pro- 
test.— Where, on the day whena note was due, the 
indorsers thereof signed a provision on the note ~ 
waiving protest,no consideration was !necessary to 
uphold the waiver.—Delsman v. Friedlander, Oreg., 
66 Pac. Rep. 297. 

BILLS AND NOTES— Demand by Payee of Check.— 
Demand by the payee of a@ check paid upon a forged 
indorsement, and notification of drawee’s refusal to 
pay on held such demand, held to fix the liability 
of the drawer.—Garthwaite v. Bank of Tulare, Oal., 66 
Pac. Rep. 326. é 

BILLS AND NOTES—Denial of Consideration.—In an 
action on a note a denial that defendant, ‘‘for any 
consideration whatsoever, made, executed, and deliy- 
ered to the plaintiff a certain promissory note,” is 
not a denial of the making and delivery of the note. 
—Farmers’ & Merchants’ Bank v. Copsey, Cal., 66 Pac. 
Rep. 824. 

BILLS AND NOTES—Municipal Warrant Not a Ne- 
gotiable Instrument.—A municipal warrant, though 
negotiable in form, is not a negotiable instrument, so 
as to exclude an inquiry into the legality of its issue 
when in the hands of a bona fide holder, or preclude 
defenses which are availabie jas against the original 
payee.—Hubbell v. Town of Custer City, S. Dak., 87 N. 
W. Rep. 520. 

BILL6 AND NOTES—Proof of Execution.—An answer in 
an action on a note, admitting the execution and 
pleading payment, dispenses with prouf of execution. 
—Creecy v. Joy, Oreg., 66 Pac. Rep. 295. 

BOUNDARIES—General Repute.—Evidence of general 
repute as to boundary of street held admissible to 
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show boundary ofa city lot.— Klinker v. Sebmidt, 
Iowa, 87 N. W. Rep. 661. ‘ 

BouNDaRiIes—Loca) Customs.—A local custom with 
regard to location of division lines in platting addi- 
tions toacity will not govern, where such lines are 
otherwise located by deed.—Palmer v. Osborne, Iowa, 
87 N. W. Bep. 712. 

BUILDING aND Loan ASSOCIATIONS — Holding 
Stock in Other Associations.—That the purchase by a 
building and loan association of the stock in another 
building and loan association is ultra vires held not to 
entitle the purchasing association toga preference over 
the stockholders in the distribution of the assets of the 
other company in case it passes into voluntary liq- 
uidation.—No. 2 Fidelity Bldg. & Sav. Union v. No. 4 
Fidelity Bldg. & Sav. Union, Ind., 61 N. E. Rep. 218. 

BURDEN OF PROOF—Possession of Land.—In an ac- 
tion to recover possession of land, where plaintiff's 
claim is controverted, the burden of proof is on him. 
—Klinker v. Schmidt, lowa,87N. W. Rep. 661. 

CaRRIBRS — Passenger on Free Pass. — The obliga- 
tion of a carrier as to the care required for the safety 
of a passenger is precisely the same to a passenger 
riding on a free pass as to those who pay fare, in the 
absence of a special agreement by which he assumed 
the risk of injury from the negligence of the carrier or 
ite servants.—iJn re California Nav. & Imp. Co., U.S. 
D. C., N. D. Cal., 110 Fed. Rep. 670. 

CBATTEL MORTGAGES—Equity Foreclosure.—Equity 
has jurisdictionto foreclose a chattel ' mortgage, the 
statutory method not being exclusive. — Meeker v. 
Waldon, Neb., 87 N. W. Rep. 539. © 


CHATTBL MoRTGAGE—Waiving Statute of |Forecios- 

ure.—Chattel mortgagor can waive benefit of statute 

* as to foreclosure.—Marseilles Mfg. Co. v. Perry, Neb., 
87 N.W. Rep. 544. 

CHATTEL MORTGAGE— Whole Description.—In an ac- 
tion by @ mortgagee to recover mortgaged cattie 
wrengfully sold by mortgagor, the whole description 
im the mortgage must be considered.—Packers’ Nat. 
Bank v. Chicago, M.&S8t. P. R. Co., lowa. 87N. W. 
Rep. 658. ‘ 

COLLISION — Ferryboat Violating Navigation 
Rules.—A ferry boat, having violated navigation rules 
as to crossing in front of a tug and tow, held at fault 
for collision, and jhence not entitled to maintain a 
libel against the tug and tow for damages. — The 
Thomas B. Garland, U. 8. D. C., 8 D. N. Y¥., 110 
Fed. Rep. 687. 

CONSTITUTIONAL Law—One Not a Sufferer.—Statutes 
will not be declared unconstitutional at the suit of 
one who is not a sufferer from their unconstitutional 
provisions.—State v. Currans, Wis., 87 N. W. Rep. 
561. 

CONSTITUTIONAL Law—Taking Land Under Section. 
—Rallroad company taking land under Code § 1998 ez 
seq., held precluded from questioning the constitu- 
tionality of section 2007.—Gano v. Minneapolis & St. 
L. R. Co., lowa, 87 N. W. Rep. 714. 

CONTRACTS — Agreement with Railroad to Extend 
Track. — Money advanced to street car company, 
under a written agreement to extend its track to 
plaintiff’s driving park by given date, held not con- 
sideration for continuing track in operation for any 
definite period.—Barney v. Indiana Ry. Co., Ind., 61 
N. E. Rep. 194. 

Contracts — Buildimg. Contract.— In action on 
building contract, certificate that plaintiffs were en- 
titled to certain payments held properly admitted in 
evidence.—Bailley, Milliken & Bland v. Trustees of 
Presbyterian Board of Publication and Sabbath Schooi 
Work, Pa., 50 Atl. Rep. 160. 

ConTRAOCTS—Consideration—Allegation that a con- 
tract was made in consideration of services previously 
rendered held not a sufficient allegation that such 
services were the consideration for the contract.— 
Moore v. Elmer, Mass., 61 N. E. Rep. 259. 





Contracts — Restraint of Trade. — A provision in 
a note, limiting the privilege to make payment there- 
of before maturity to money not borrowed In whole or 
in part elsewhere, is not contrary to public policy or 
in restraint of trade.—Sheneberger v. Union Cent. 
Life Ins. Co., lowa, 87 N. W. Rep. 4938. 

CONTRACTS — Restraint of Trade.—Agreement not 
to enter into a particular contract nor seli materials 
in a,certain city for a certain time held not void, as 
against public policy,’ becauss being in restraint of 
trade.—Marshalltown Stone Co. v. Des Moines Brick 
Mfg. Co., lowa, 87 N. W. Rep. 496. 

CoRPORATIONS—Commissions to Officers.—A corpo- 
ration is chargeable with che knowledge of its direc- 
tors or officers that an officer is to receive certain 
commissions for selling property to the corporation. 
—Blood v. La Serena Land & Water Co., Oal., 66 Pac. 
Rep. 817. 

CoRPORATIONS—Com pensation of Officers.—Where a 
member and officer of a corporation render services 
under circumstances indicating no intention to charge 
or pay therefor, he cannot afterwards recover com- 
pensation.—Whittemore v. Kent Scientific Institute, 
Mich., 87 N. W. Rep. 623. 

CorPoraTions—Declarations of Officers.—Deciara- 
tions of officers of a corporation binding on it only 
when made in connection with its business.— Whitney 
v. Wagner, Minn.,87 N. W. Rep. 608. 

CORPORATIONS — Personal Decree Against Sole 
Ownership of Corporation.—A bill praying a personal 
decree against a debtor as the sole owner of a eor- 
poration will not support a decree against one of the 
stockholders thereof.—Thompson v. Keck Mfg. Co., 
Tenn., 648. W. Rep. 709. 


CorRPoRraTIONs—Sale of Stock.—Directore of corpora- 
tion may not provide that new issue of stock shall be 
sold to the one making the highest secret bid.—Elec- 
tric Co. of America v. Edison Electric Illuminating 
Co., Pa., 60 Atl. Rep. 164. 

CosTs—Abstracts.—Where appellant files a full and 
correct abstract, and appellee, on cross-appeal, files 
an abstract containing no materia! matter not found 
in appellant’s, the cost of appellee’s abstract should, 
on affirmance, be taxed to him.—Newberry v. New- 
berry, Iowa, 87 N. W. Rep. 658. 

Costs—Recovered Without Demand.—Under Code, § 
8858, costs may be recovered by a successful plaintiff 
without a demand therefor in his petition.—Reed v. 
Corrigan, lowa, 87 N. W. Rep. 676. 

Countizs —Salaries of Officers.—Under Act March 31, 
1876, providing for salaries of officers in counties with 
more than 150,000 inhabitants, the officers become ¢al- 
aried when such fact is legally ascertained.—Lewis v. 
Lackawanna County, Pa., 60 Atl. Rep. 162. 

CountTigs — Supervisors. — Under Code 1892, § 79, 
circuit court held to have jurisdiction, on an appeal, 
from eounty supervisors in which no bill of exceptions 
is filed, only to dismiss the appeal.—Yandeli v. Madi- 
son County, Miss., 30 South. Rep. 606. 

Courts—Power to Make Rules.—Under Const. art. 
6,§5, and Comp. Laws 1897, § 196, circuit courte have 
no inherent power to make rules regulating 
their own practice.—Detroit,G. RB. & W. R. Co. v. Eaton 
Cireuit Judge, Mich., 87 N. W. Rep. 641. 

CrRiMInaL Law.—Objection that criminal complaint 
is verified on information and belief held waived by 
pleading to the merits or giving recognizance.—/Jn re 
Cummings, Okla., 66 Pac. Rep. 332. 

DamMaGes—Injured Knee.—A verdict for $300 for an 
injured knee held not excessive.—Sheyer v. Lowell, 
Cal., 66 Pac. Rep. 307. ; 

DaMaGEs — Liquidated Damages. — Where <defend- 
ants owning stone quarry contracted with plaintiff 
railroad to extend its line toiquarry and agreeing to 
pay cost of construction if freight for one year did not 
equal such cost, the damages or brgach is the cost of 
construction.—St. Louis,I.M. & S. Ry. v. Jefferson 
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Stone Co., Mo. App., St. Louis, No. 8278, decided Nov. 
6, 1901. 


DgatH — Pecuniary Loss of Heirs. — Under Code 
Civ. Proe. Cal. § 377, giving a right of action for 
wrongful death, damages are recoverable only where 
the heirs of the deceased are shown to have sus- 
tained pecuniary loss by reason of his death.—IJn re 
California Nav. & Imp. Co.,U. 8. D.C.,N. D. Cal., 110 
Fed. Rep. 678. 

DgaTH—Son Supporting Mother.—Where there was 
evidence to show that deceased was assisting his 
father in supporting his mother and their children, 
evidence of existence of such relatives held admissi- 
ble.—South Omaha Waterworks Co. v. Vocasek, Neb., 
87 N. W. Rep. 536. 

DgEDs—Delivery.—The production of a deed by at- 
torneys for plaintiff, with their statement that it was 
delivered to them for plaintiff, held prima facie evi- 
dence of delivery of the deed to plaintiff.—Hathaway 
v. Cages, Minn., 87 N. W. Rep. 610. 

DgEDs — Particular Controling General Descrip- 
tion.—Where a;,deed excepted out of the sale ‘‘the 
southeast corner” of the tract conveyed, which was 
particularly described as the two roods of land sold to 
a turnpike company,the particular description must 
control.—Valiandingham v. Taylor, Ky., 64 8. W. Rep. 
728. 

DISTRICT AND PROSECUTING ATTORNEYS— Restricting 
Authority.—A county attorney derives his authority 
frem the people, and it cannot be restricted or super- 
seded by the district court, except under St. 1893, ch. 
22, art. 5, § 9.—Mahaffey v. Territory, Okla., 66 Pac. 
Rep. 342. 

DIVORCE — Alimony a Debt Against Husband. — 
Where decree of divorce in favor of wife, relating to 
alimony, becomes vested under the statute, the judg- 
ment is a debt against the husband.—Coffman v. Fin- 
ney, Ohio, 61 N. E. Rep. 155. 

Divorce — Changing Custody After Decree. — 
Where a divorced wife asked for an order requiring 
the husband to support the children, the custody of 
which had been awarded to her, the, court had juris- 
diction to award the custody of one of the children 
to the husband upon his motion therefor, though he 
had given no notice of such a motion.—Conrad v. Con- 
rad, Ky., 648. W. Rep. 674. 

ELECcTIONS—Basis of Appointment.—The highest 
vote polled for member of congress by any one polit- 
ical party should be basis for appointment of regis- 
trar, without counting the vote cast for the same can- 
didate on ticket of another party.—Hamer v. Adams, 
Utah, 66 Pac. Rep. 294. 

ELECTIONS—Tally Sheets.—Under Eiection Law, 1899, 
§§ 47, 48, the certificates of judges of election are nulli- 
ties; the tally sheets returned to them from the voting 
precinct being conclusive.—Epley v. Moore, Okla., 66 
Pac. Rep. 337. 

ELECTRICITY — Wires Insolated on Roof. — One 
working on roof of building near electric wires 
may presume that they are properly insulated.—Willv. 
Edison Electric Illuminating Co., Pa., 50 Atl. Rep. 161. 

ELECTRICITY—Evidence of Negligence.—For the 
purpose of showing that an electric company should 
bave known of defective insulation, evidence that 
wire spit fire several times before the accident held 
admissible.—Will v. Edison Electric Illuminating Co., 
Pa., 60 Atl. Rep. 161. 

EMINENT DOMAIN — Street Opening.—Under Comp. 
Laws, ch. 90, §6, a juror in a street opening case is not 
incompetent because of having served ina similar 
case within three years previous.—City of Detroit v. 
Heineman, Mich., 87 N. W. Rep. 618. 

EMINENT DOMAIN—Tenants Under Lease.—Tenants 
under lease, subject to termination by exercise of emi- 
nent domain, held not entitled to value of unexpired 
term.—In re City of New York, N. Y., 61N. E. Rep. 
249. 





Equitr—Advancement from Wife.—An assignee’s 
right of action on a claim for moneys advanced by a 
wife to her husband, since decegsed, is cognizable, in 
equity.—Harrison v. Patterson, N. J., 50 Atl. Rep. 
118. 

Equitr—Effecting Intention of Party.—Though a 
lease recited that a certain sum is to be paid as rent, 
equity wili declare the same to be interest for the use 
of certain money, if that is the intention of the par 
ties.—Bigler v. Jack, Iowa, 87 N. W. Rep. 700. 

EsToOPpPgeL—Private Letter.—A letter written by a 
person in possession of real estate junder an unre- 
cored title bond to a purchaser after the latter has 
purchased tbe land, held not to estop such equitable 
owner from maintaining a suit to obtain title to the 
property.—Scott v. Lewis, Oreg., 66 Pac. Rep. 299. 

ESTOPPEL—Slience.—To estop a party by silence, it 
must appear that the person claiming benefit of the 
estoppel was ignorant of the rights of the parties 
against whom it is alleged.—Union State Bank v. Hut- 
ton, Neb.. 87 N. W. Rep. 983. 

EvIDENCE — Conclusion of Witness. — A question 
as to a servant's earning capacity held not objection- 
able, in a suit for injuries, as calling for a conclusion 
of the witness.—Wimber v. Iowa Cent. Ry. Co., Iowa, 
87 N. W. Rep. 505. 

EVIDENCE — Conversation Between Business Part- 
ners.—One of two plaintiffs, suing as partners, should 
not have been allowed to testify as to a conversation 
had with his partner inthe absence of defendant.— 
Boltz v. Miller, Ky.,6485. W. Rep. 630. 

EvVIDENCE—Deciarations.—Declarations accompany- 
ing delivery of a note by an agent to his principal 
held admissible in a suit thereon.—Golden v. Vyse, 
Iowa, 87 N. W. Rep. 691. 

EvIDENCE—Expert Testimony .— Where an employee 
was injured by defective machinery, a witness quali- 
fied as an expert may give his opinions with reference 
to relative strength of wrought and cast fron, as pro- 
vided in Code Oiv. Proc. § 1870, subd. 9.—McFaul v. 
Madera Flume & Trading Co., Cal., 66 Pac. Rep. 308. 

EVIDENCE — Expert Teatimony.{— Where plaintiff 
was injured by the breaking of a harvester,.expert tes- 
timony is proper on the testimony whether the boit 
and nut which caused the accident were sufticient.— 
Snyder v. Holt Mfg. Co., Cal., 66 Pac. Rep. 311. 

EvIpENCcE—Intervener.—Intervener, claiming fund 
injdispute, must, if hisjclaim is adverse to both, estab- 
lish it by a preponderance of evidence.—Racek v. First 
Nat. Bank, Neb., 87 N. W. Rep. 542. 

EvipDENCE—Objection After Answer.—Where objec- 
tions to questions.asked on ¢he trial were interposed 
after the answers had been given, it was not prejudi- 
cial error to allow the witness to complete his testi- 
mony on the subject.—Brooks v. City of Sioux Oity, 
Iowa, 87 N. W. Rep. 682. 

EVIDENCE — State Statutes. — Under Rev. St. 1898, § 
4136, certain volumes Claimed to be the statutes of an- 
other state held properly admitted in evidence.—Hol- 
lister v. McCord, Wis., 87 N. W. Rep. 475. 


EXECUTION—Sufficient Description.—Under Code, § 
8991, a notice that property levied on by the sheriff 
under the execution was the property of auother held 
to contain a sufficient description of the property.— 
Murray v. Thiessen, Iowa, 87 N. W. Rep. 672. 

EXECUTORS AND ADMINISTRATORS — Evidence of 
Death.—In an action by executors in their represent- 
ative capacity, the introduction of the letters testa- 
mentary is sufficient evidence of the death of: de- 
ceased and the order of court appointing them execu- 
tors.—Garthwaite v. Bank of Tulare, Cal., 66 Pac. Rep. 
326. 

EXECUTORS AND ADMINISTRATORS—Filing of Claims. 
—The owner of a note, relying on a bank’s assertion 
that his note, deposited therein, had been filed asa 
claim against the estate of decedent maker, held en- 
titled to equitable relief against estate where the note 
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had not been so filed.—Manatt v. Reynolds, Iowa, 87 
N. W. Rep. 683. > 

EXECUTORS AND ADMINISTRATORS—Findings on Ap- 
peal.—Where, on appeal from the order of probate 
court allowing an administrator’s account, the circuit 
court has found the facts, such findings are final onall 
questions.—Gee v. Hasbrouck, Mich., 87 N. W. Rep. 
621. 

EXECUTORS AND ADMINISTRATORS — Laches. — 
Where an executor has permitted several years to 
elapse, his application to vacate a county court's or- 
der for the payment of claims will be denied for 
laches.—Weadock v. Ray, Wis.,87 N. W. Rep. 477. 

EXECUTORS AND ADMINISTRATORS—Recovering Trust 
Moneys.—A decree limiting creditors held to be no de- 
fense to an action to recover trust moneys, where the 
executor and sole devisee are parties defendant.— 
Harrison vy. Patterson, N. J., 50 Ati. Rep. 113. 

EXECUTORS AND ADMINISTRATORS — Sufficient Ap- 
pointment.—An order of a county court reciting that 
plaintiff, “having been appointed” administratrix, ex- 
ecuted bond, will be treated as making the appoint- 
ment.—Louisville & N. R. Co. v. Edmonds’ Admzx., Ky., 
64S. W. Rep. 727. 

EXECUTORS AND ADMINISTRATORS—Validity of Ap- 
pointment.—In an action on an administrator’s bond, 
both the administrator and his sureties are estopped 
from denying the validity of his appointment.—Nash 
v. Sawyer, Iowa, 87 N. W. Rep. 707. 

FinEs—Payment to Informer.—St. 1901, p. 121, pro- 
viding that a portion of certain fines collected should 
be paid tothe informer, held in violation of Const. 
art. 11, § 8, devoting all fines to educational purposes. 


—Ezx parte McMahon, Nev., 66 Pac. Rep. 294. 


FIRE INSURANCE — Proof of Loss.— In an action on 
a policy requiring sworn proof of the loss to be “forth 
with rendered,” held, thatthe policy was forfeited 
where the loss occurred on October 3d and the proof 
was not sent until December 8th.— Parker v. Farmers’, 
Fire Ins. Co., Mass., 61 N. E. Rep. 215. 

FIXTURES—Removal.—Righbt of tenant to remove 
agricultural fixures expires with the tenancy.—Ste- 
vens v. Burnham, Neb., 87 N. W. Rep. 546. : 

FORCIBLE ENTRY AND DETAINER—Question in Litiga- 
tion.—In forcible entry, right to possession alone can 
be litigated, where damages and rent are not claimed. 
—Vidger v. Nolin, N. Dak., 87N. W. Rep. 593. 

FRAUDULENT CONVEYANCES—Subsequent Creditor.— 
Subsequent creditor cannot assai! fraudulent transfer 
without showing actual fraud as to him.—Racek v. 
First Nat. Bank,|Neb.,(87 8%. W. Rep. 542. 

FRAUDULENT CONVEYANCES—Transfers in Trust.— 
Transfers in trust for use of person making the same 
are void as to creditors.—Racek v. First Nat. Bank, 87 
N. W. Rep. 542. 

Highways — Claim Against Commissioner. — 
Claim against county for services as member of board 
of jsupervisors, filed under Acts] 1890, ch. 280, § 8, held 
barred in three years.—Madison Co. v. Collier, Miss. 
30 South. Rep. 610. 

HigHwaYys — Proceedings for Opening. — Under 
Code, § 1489, where a road is specifically ; pointed out 
as extending a number offeeton each side ofa sec- 
tion line, mere failure to survey and plat the road will 
not invalidate the proceedings for its opening.-—-Pal- 
mer v. Clark, lowa, 87 N. W. Rep. 502. 

HomIcipgE—Retreat.—One assaulted held not bound 
to retreat, but justified in standing his ground and re- 
Pelling the attack with necessary force.—Mahaffey v. 
Territory, Okla., 66 Pac. Rep. 342. 

HUSBAND AND WIFE—Agreement to Pay Wife an 
Annuity.—Under Code, § 3154, an agreement by a hus- 
band to pay his wife an annuity for life, secured by< 
lien on his lande, and to convey a life estate in other 
land, in consideration of her relinquishing all other 
interest in his estate, is void.—Newberry v. Newberry, 
Iowa, 87 N. W. Rep. 658. 





HUSBAND AND WIF8—Liability of Father-in-Law for 
Support.—In an action by a wife against her father-in- 
law for support on being deserted by her husband, 
conversations between the husband and wife held not 
barred by Code, § 4607.—Wright v. Wright, Iowa, 87 N. 
W. Rep. 709. 

HUSBAND AND WIFE—Post-Nuptial Settlement.—Ab- 
sence of waiver by a married woman of her equities in 
favor of her husband heid a sufficient basis for a post- 
nuptial judicial settlement in favor of herself and her 
children.—Brown v. Wadsworth, N. Y.,61 N. E. Rep. 
250. 

INDEMNITY—Releasing Security.—Giving note for ex- 
isting debt held not to release security held for pay- 
ment of such debt.—Meeker v. Waldron, Neb., 87 N. 
W. Rep. 538. ; 

InpDIaNs—Reservation as Taxing District.—Indian 
reservation, attached by an act of legislature to organ- 
ized county for taxing purposes, held to becomea part 
of the taxing district of such county.—Pryor v. Bryan, 
Okla., 66 Pac. Rep. 348. 

INJUNCTION — Sale of Land Under Deed of Trust. 
—The vendor has & right to enjoin a sale of land under 
a deed of trust made by the purchaser, where the lat- 
ter is in default on payments of the purchase price.— 
Burroughs v Jones, Miss., 30 South. Rep. 605. 

INJUNCTION — Writ of Possession. — Suing out of a — 
writ of possession on judgment in ejectment suit, 
after prosecution of suit has been enjoined and injunc- 
tion bond given, held breach of the injunction.—Zz 
parte Miller, Ala., 30 South. Rep. 611. 


INSURANCE — Assessments.—Under Rev. St. 1898, § 
1962, an assessment levied on all policy holders of a 
mutual hail insurance company held valid, though 
not confined to those who were members when the 
loss occurred.—Gilman v. Druse, Wis.,87N. W. Rep. 
657. 

INTEREST— On Wages.—In an action for wages, 
Plaintiff can recover interest at 7 per cent. from six 
months after payment was due.—Mullaly v. Dingman, 
Neb., 87 N. W. Rep. 543. 

INTERNAL REVENUE — Failure to Afix Stamp to 
Instrument.—The failure to affix a stamp to an instru- 
ment, as required by a revenue act of congress, does 
not render the writing void.—Steeley’s Creditors v. 
Steeley, Ky., 64S. W. Rep. 642. 

INTOXICATING LIQUORS—Application for License.— 
On the trial of an application for a liquor license, 
evidence that the applicant has previously violated 
the law is admissible, though not sufficient to con- 
vict him of a criminal offense.—Watkins v. Grieser, 
Okla., 66 Pac. Rep. 832. 


INTOXICATING LIQUORS — Ordinance of Munic- 
ipality.—Under Code, §§ 680, 2455, held, that a city 
council may pass an ordinance, not inconflict withthe 
state law, regulating the closing of saloons on election 
day.—City of lowa City v. McInnerny, Iowa, 87 N. W. 
Rep. 498. 

INTOXICATING LIQUORS—Sale to Minor.—Under Laws 
1897, ch. 72, § 11, an accused indicted for selling intoxi- 
cants to a minor may show that he acted in good 
faith and was innocently ignorant of the purchaser's 
minority.—State v. Bradley, 8. Dak., 87 N. W. Rep. 590. 

INTOXICATING LIQUORS—Subrogation of Sureties on 
Bond for Tax Judgment.—Sureties on a saloon keep- 
er’s bond held not entitled, on payment of a judgment 
for the tax due under the mulet law, to be subrogated 
to the rights of the county under a prior decree 
against the owner of the premises occupied by the 
saloon keeper.—Knoll v. Marshall County, Iowa, 87 N. 
W. Rep. 657. 

INTOXICATING LIQUORS— Surrender of Tax Certifi- 

ate. — Under liquor tax law, there is no property 
right, on surrender of tax cerrtificate, where there is 
any prosecution pending at time of surrender, or 
within 30 days thereafter.— People v. Oullinan, N. Y., 
61 N. E. Rep. 243. 
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JOINT STOCK COMPANIES—Demand of Election.—One 
“purchasing shares in a partnership association, re- 
fused anelection to membership, held entitled to in- 
terest on his shares only from time of demand for 
election.—Carter v. Producers’ Oj} Co., Pa., 50 Atl. 
Rep. 167. 

JUDGMENT — Insufficient Findings. — The insufii- 
cieney of the findings of fact to support the judgment 
held a defect on the face of the record and reviewable. 
—Strauss v. City of Wilmington, N. Car., 39 8S. E. Rep. 
172. 

JUDGMENT — Levy Against Towrz and not County. 
—A judgment creditor’s remedy for the amount due 
him under the judgment tax levy against the town held 
to be against the town, and notjagainst the county.— 
State v. Rell, Wis.,87 N. W. Rep. 478. 

JUDGMENT—Final Decree.—Where there is no final 
judgment in a case,any decree rendered is not con- 
clusive as to one not a party.—Bennett Water Co. v. 
Borough, of Millvale, Pa., 50 Atl. Rep. 155. ~ 

JUDGMENT— Lien. — Judgment of district court in 
on action commenced before the term at which it was 
rendered held a lien on lands within the county from 
the first day of the term.—Doev. Startzer, Neb., 87 
N. W. Rep. 535. 

JUDGMENT—Motion to Set Aside.—Affidavit of merits 
on motion to set aside a default judgment held not 
such as to authorized appellate court in disturbing 
the action of the trial court in denying the motion.— 
Byrnes v. American Mut. Fire Ins. Co., lowa,87 N. W 
Rep. 699. 

JUDGMENT— Notwithstanding Verdict.—A motion for 
judgment notwithstanding verdict cannot be granted, 
where moving party did not request trial court to di- 
rect a verdict.—Sayer v. Harris Produce Co., Minn., 
87 N. W. Rep. 617. f 

JUDGMENT — Overruling Motion to Set Aside De- 
fault.—A judgment overruling a motion to set aside 
a default judgment cannot be reversed, where no 
grounds were filed with the motion, as required by 
Civ. Code Prac. § 343.—Dixon v. Wood, Ky., 648. W. 
Rep. 724. 7 

JUDGMENT— Report of Referees. — Description of 
land in report of referees appointed to make parti- 
tion thereof held not binding on adjoiniug owners, not 
parties tothe partition suit.— Palmer v. Osborne, 
Iowa, 87 N. W. Rep. 712. 


Jury — Challenges. — A juror, who states that, not 
withstandingja previous opinion, he thinks he can 
give accused a fair trial and not be influenced by such 
opinion, is not subject to challenge} for that cause.— 
State v. Bone, 87 N. W. Rep. 507. 


JuRY—Right of Trial by Jury.— Violator of Madison 
City Ordinance, ch. 7, § 4, held not {entitled to consti; 
gutional trial by jury, though criminal act is also pun 
ishable by Rev. St. 1898, § 4589, and at common law.— 
Ogden v. City of Madison, Wis., 87 N. W. Rep. 568. 


_ JUSTICK OF THE PBACE— Counterclaim.— On appeal 
from a justice, the district court cannot litigate a 
counterclaim, whcre the justice had no jurisdiction to 
allow it.—Vidger v. Nolin, N. Dak., 87 N. W. Rep. 5938. 


LANDLORD AND TENANT — Action of iForceable De- 
tainer.—It is only when the relationship of landlord 
and tenant exists that a proceeding of forcible de- 
tainer may be maintained.—Colored Homestead & 
Building Assp. v. Harvey, Ky., 64S. W. Rep. 676. 


LANDLORD AND TENANT — Agreement to Convey 
to Tenant.—That a contract of renting contained an- 
agreement,by the landlord to sell and convey the prop- 
erty to the tenant for a certain sum, etc., did not con- 
vert the contract into a contract of sale, where the 
tenant never paid the rent according to agreement.— 
Colored Homestead & Building;Assn. v. Harvey, Ky., 
64 S. W. Rep. 676. 

LIBEL AND SLANDER — Libel on a Class of Persons. 
—Where a libel is directed to a particular class of per- 





sons, each one can maintain an action on showing 
that the words applied to him.—Wofford v. Meeks, 
Ala., 80 South. Rep. 625 

LIBEL AND SLANDER — Publication of Pleading 
Not Privileged.—The publication in a newspaper of a 
pleading containing defamatory matter is not privi- 
leged.—Sutton v. A. H. Belo & Uo., Tex., 648. W. Rep. 
686. 

LIFE ESTaTES — Salé of Fee.—Act Adril9, 1901, §§ 1, 
2, authorizing the circuit court to order the sale of 
the fee in lands on application by the life tenant, 
held constitutional. —Garrison v. Hecker, Mich., 87 N. 
W. Rep. 642. 

LiFg INSURANCE — Agreement to Exchange. — A re- 
quest for a policy of insurance in defendant's com- 
pany, made in response to an offer to issue policies in 
exchange for those for another company, held not to 
constitute a contract of insurance.—Cotton v. South- 
western Mut. Life Assn., lowa, 87 N. W. Rep. 675. 

LIFB INsURANCE—Conastitution of Policy. — Where a 
life policy provided that the company would pay the 
amount of the insurance ‘“‘unto H, wife of M, hia ex- 
ecutors, administrators or assigns,” the word “his’’ 
referred to H.— Haerther v. Mohr, Iowa,87 N.W. 
Rep. 692. 

LIFE INSURANCE — Execution of Assignment of 
Policy.—The assignment of an inSurance policy by a 
husband to his wife is not such a transaction between 
husband and wife as is required by statute to be ac- 
knowledged and recorded.—Steeley’s Creditors v. Stee- 
ley, Ky., 648. W. Rep. 642. 

LIMITATION OF ‘ACTIONS — Action to Recover 
Money Received.—An action to recover money re- 
ceived which defendant has promised within five years 
to pay plaintiffjis not barred by limitations.—Maize v. 
Bradley, Ky., 64S. W. Rep. 655. 


LIMITATION OF ACTIONS— Commencement of Action 
to Sequestrate Property of Corporation.—Commence- 
ment of action to sequestrate property of corporation 
by creditor held to toll limitation as to the corpora- 
tion and its stockholders.—Potts v. St. Paul Athletic 
Park Assn., Minn., 87 N. W. Rep. 604. 

LIMITATION OF ACTIONS—Indorsement of Credit. — 
The indorsement of a credit on a disputed account by 
plaintiff, without defendant’s knowledge, held not to 
prevent the running of limitations.—Bay ws oe Iron 
Co., v. Emery, Mich., 87 N. W. Rep. 652. 

LIMITATION OF ACTIONS— Part Payment.—A part pay- 
ment by an administrator of adebt owing by his in- 
testate takes the debt out of the NMmitations pre- 
scribed by Pub. St. ch. 197, § 1, though there be no 
promise to pay the balance.—Slattery v. Doyle, Mass., 
61 N. E. Rep. 264. 

LIMITATION OF ACTIONS—Penalty. — Limitation te 
enforce penalty against witness to a will, failing to 
write address opposite signature, does not begin te 
run until death of testator.—Dodge v. Cornelius, N. 
Y., 61 N. E. Rep. 244. 

LIMITATION OF ACTIONS — Removal to Another 
State.—Under Comp. Laws, §§ 4850, 4859, right of ac- 
tion on a note made in another state by a resident of 
that State, who subsequently removes to South Da- 
kota, is not barred until the maker has been a resi- 
dent of South Dakota for the statutory period.—Mc- 
Connell v. Spicker, S. Dak., 87 N. W. Rep. 574. 


ManDamus — Against City Treasurer to Set Aside 
School Taxes.—Under Laws 1891,ch. 124,held that a writ 
of mandamus would not issue tocompel a city treasurer 
to set aside school taxes until they were collected.— 
State v. Hunter, Wis.,87N. W. Rep. 485. 

MANDAMUS — Reviewing Ordors Dismissing Appeal. 
—Mandamus held not the proper method of review- 
ing an order dismissing an appeal.—Detroit,G. RB. & 
W. BR. Co. v. Eaton Circuit Judge, Mich., 87N. W. Rep. 
641. 

MANDAMUS — Useless Act.—After execution satis 
fied constables cannot be compelled to itemize the 
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costs. To compel the’ performance of such a duty 
after judgment is paid would be a useless act.—Stste 
v. Stinebraker, Mo. App. (St. Louis, No. 8342), decided 
Nov. 5, 1901. 

MASTER AND SERVANT — Assumption of Risk. —A 
brakeman on a freight train, knowing that trains 
arerun at a speed in excess of that provided by a 
city ordinance, held to assume the risk.—Martin v. 
Chieago, R. 1. & P. R. Co., lowa,87 N. W. Rep. 654. 

MASTER AND SERVANT — Evidence. — In action by 
servant for injuries, held proper to exclude evidence 
that plaintiff had told the master that there should 
be a change in the machinery. — Cushman v. Cush- 
man, Mass.,61 N. E. Rep. 262. 

MASTER AND SERVANT.— Fellow-Servant.—Foreman 
of sawmill held to be a fellow-servant of an operative 
therein.—Lipan v. Hall, Mieh., 87 N. W. Rep. 619. 

MASTER AND SERVANT — Ordered into Danger by 
Master.—Where defendant railroad company’s fore- 
man, with knowledge of the dangerous condition of a 
damaged car, ordered plaintiff to go on top of the car, 
without warning him of the danger, the company was 
liable.—Southern Ry. Co. v. Hart, Ky.,64S. W. Rep. 
650. 

MASTER AND SERVANT—Railroads—Injury from Push- 
Car.—Railroad company held liable for negligence of 
third person in managing push-car on its track, 
loaned to him by defendant’s foreman.—Erie R. Co. 
v. Salisbury, N.J.,50 Ati. Rep. 117. 

MASTER AND SERVANT — Who Are Not Fellow- 
Servants.—Servants of a common master, though of 
the same grade and inthe same Ifmeof employment, 
so disconnected as not to give the onea right or op- 
portunity of controlling or admonishing the other, or 
even observing the others’ manner of doing his work, 
held not fellow-servants.—Louisville & N. R. Co. v. 
Edmonds’ Adumr., Ky., 648. W. Rep. 727. 


MECHANICcs’ Ligns— Demand. — Under Pub. St, ch. 
192, § 24, a demand for the claim due, sent by mailto a 
debtor and received by him, held sufficient to entitle 
petitioner to the lien for work and labor, though the 
debter resided within the state.—Blanchard v. Ely, 
Mass.,61 N. E. Rep. 218. 

MECHANICS’ LIENS—Right of Tenant to Charge.— 
Tenant, without authority of his landlord, cannot 
charge the premises with a mechanic’s lien. — 
Stevens v. Burnham, Neb., 87 N. W. Rep. 546. 

MINES AND MINERALS—Proving ‘‘ Actual Discovery.” 
—In a suit to determine adverse claims to mining 
grounds, defendants held to have the burden of es- 
tablishing an “actual discovery” prior to the initia- 
tion of the plaintiff's location.—Sands v. Cruikshank, 
8. Dak., 87 N. W. Rep. 589. 

MORTGAGE—Agreement to} Reconvey.—A warranty 
deed with agreement to reconvey held to be a mort- 
gage.—Malone v. Roy, Cal., 66 Pac. Rep. 313. 

MORTGAGES—Fictitious Conveyance.—A mortgage 
on real estate, executed by the owner thereof in the 
name of a fictitious person, to whom the owner has 
made a fictitious conveyance, held valid as jbetween 
mortgagor and mortgagee.—Blackman v. Henderson, 
Iowa, 87 N. W. Rep. 655. 

MoRTGAGE—Foreclosure.—A corporation cannot ob- 
ject to foreclosure or a purchase price mortgage on 
the ground that the agent for the sale of the property 
took stock in the corporation and paid therefor by de- 
ducting his commission from the price.—Blood v. La 
Serena Land & Water Oo., Cal., 66 Pac. Rep. 317. 

MoRTGAGE.—In an action to foreclose real estate 
mortgage, allegation that there has been no action at 
law must be proved.—Plummer v. Park, Neb., 87N. 
W. Rep. 584. 

MorTGaGEs—Releasing Mortgage for Quitclaim.—A 
purchase money mortgagee, who voluntarily releases 
the mortgage and takes a quitclaim deed to the mort- 
gaged premises, knowing that the mortgagor has exe- 
euted a bond for title therefor, takes the property 





subject to the equity so created.—-Scott v. Lewis, 
Oreg., 66 Pac. Rep. 299. 

MorTGaGEs—Right of Reconveyance.—Parties may 
make a purchase and sale of lands, with reservation 
to the vendor of a right of reconveyance, which wilt 
be treated as a conditional sale.—Bigier v. Jack, lowa, 
87 N. W. Rep. 700. 


MorTGaGEs—Securing Usurious Loan.—Equity will 
enforce redemption of a mortgage securing a usurious 
loan, without tender of interest.—Bigler v. Jack, 
Iowa, 87 N. W. Rep. 700. 

MortTeaegs— Senior and Junior Mortgagees.—Jun- 
ior mortgagee, purchasing non-homestead lands at his 
own foreciosure, and afterwards buying senior mort- 
gage covering homestead, held precluded from fore- 
closiug senior mortgage againet homestead.—Moore 
v. Olive, lowa, 87 N. W. Rep. 720. 

MoRTGAGES—Voluntary Conveyance.—Land volun- 
tarily conveyed held liable fur proportionate share of 
mortgage executed before the conveyance and coyer- 
ing that and other !and.—Mills v. Kelly, N. J., 50 Atl. 
Rep. 144. 

MONICIPAL CORPORATIONS — Action on Bonds for 
Public Improvements.—In case of bonds issued by a 
city under Act Cal. March 23, 1876, for public improve- 
ments, action cannot be maintained against the city, 
but the owners of abutting lands are the proper de- 
fendants.—Shapter v. City and County of San Fran- 
cisco, U.S.C. C.,N. D. Cai., 110 Fed. Rep. 615. 

MUNICIPAL CORPORATIONS—Contracts.—Under Laws 
1899, ch. 83, a contract of a town chairman for the pur- 
chase of a road machine held to be the contract of the 
town.—Siegel v. Town of Liberty, Wis.,87 N. W. Rep. 
487. 

MUNICIPAL CORPORATIONS—Control of Streets.—The 
court will take judicial notice of the statutory duty 
of municipal corporations to exercise exclusive con- 
trol over the streets and public igrounds within their 
limits.—Peterson v. Village of Cokato, Minn., 87 N. W. 
Rep. 615. 

MUNICIPAL CORPORATIONS — Guarding Elevator 
Shafts.—A city ordinance requiring elevator shafts to 
be guarded held to apply to buildings erected either 
before or after its passage.—Sheyer v. Lowell, Cal., 
66 Pac. Rep. 307. 

MUNICIPAL CORPORATIONS—Houses of I1]-Fame.— 
Under Laws 1882, ch. 36 (Madison City Charter, ch. 4, 
§ 3, subd. 1,8, and Jd. § 5), held, that, Madison City Or- 
dinance, ich. i7, § 4, imposing a fine on keepers of 
houses of ill-fame, was valid.—Ogden v. City of Madi- 
son, Wis.,87 N. W. Rep. 568. 

MUNICIPAL CORPORATIONS—Insufticient Description 
of Improvements.—Street assessment for construction 
of certain sewers held void, owing to insufficient de- 
seription in resolution of intention of proposed im- 
provements.—McDonnell v. Gillon, Cal., 66 Pac. Rep.» 
314. 

MUNICIPAL CORPORATIONS—Notice of Claim.—Where 
notice of claim of damages is properly served, it is im- 
material, as affecting the right of recovery, whether 
or not the recorder presented the notice to the village 
council for their action.—Peterson v. Village of Co- 
kato, Minn.,87 N. W. Rep. 615. 

MUNICIPAL CORPORATIONS—Sidewalks Safe for Bicy- 
cles.—Comp. Laws, § 3441, held not to require such re- 
pair as to render them safe for bicycles, though the 
use of bicycles on sidewalks is properly authorized by 
ordinance.—Lee v. City of Port Huron, Mich., 87 N. 
W. Rep. 637. 

MUNICIPAL CORPORATIONS — Proving Contribu- 
tory Negligence by City.—In an action against a city 
for injuries caused by a defective sidewalk, the bur- 
den of proving contributory negligence is on the city. 
—City of Dallas v. Myers, Tex., 645. W. Rep. 683. 

NEGLIGENCE—Children as Trespassers.—A child, in- 
jured in rescuing her sister playing on a water wheel 
on defendant’s property, held a trespasser, to whom 
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defendant owed no duty of care or ‘proteetion.—Ryan 
v. Towar, Mich.,87N. W. Rep. 644. 

NEGLIGENCE—Mother’s Negligence Resulting in In- 
jury to Child.—In an action for death of an infant, the 
question whether the mother was negligent in not ex- 
ercising a proper supervision over the child held for 
the jury.—Walsh v. Loorem, Mass., 61 N. E. Rep. 222. 

NEGLIGENCE—Setting Fire to Stubble.—Under Comp. 
Laws, § 2392, no specific proof of negligence need be 
made in an action for damage caused by setting fire to 
stubble in April contrary {to the statute, whether the 
action is brought thereunder or not.—Kelly v. Ander- 
son,S. Dak., 87 N. W. Rep. 579. 

NEw TRIAL—Settling Statement.—Where a court 
settles a statement for a new trial before the 
entry of a valid judgment, jand a judgment and 
different findings are afterwards entered, the court 
may be compelled by mandamus to settle another 
statement.—Fountain Water Co. v. Dougherty, Cal., 
66 Pac. Rep. 316. 

NEw TrRiaAL—Contract.—Party holding legal title to 
a chose in action, in whose name contract is made for 
another, may sue thereon without joining beneficia- 
ries.—Meeker v. Waldron, Neb., 87 N. W. Rep. 539. 


PARTIES—Misjoinder.—A complaint by a trustee in 
bankruptcy to recover property held defective for 
misjoinder of parties defendant.—Davis v. Novotny, 
S. Dak., 87 N. W. Rep. 582. 

PARTY WALLS — Easement Based on Contract.—A 
claim of an easement in a party wall, to be valid, 
must be based on a contract, as the statutes are silent 
in that regard.—Cartwright v. Adair, Ind., 61 N. E. 
Rep. 240. 

PAYMENT — Burden of Proof.—When payment is 
pleaded, the burden of proof is on party pleading to 
prove same by preponderance of evidence.—Mullaly 
v. Dingman, Neb., 87 N. W. Rep. 548. 

PHYSICIANS AND SURGEONS—Licenses.—Rev. St. 1898, 
§ 1434b, amended by Laws 1901, ch. 306, heldto bea 
valid exercise of the police power of the state.—State 
vy. Currans, Wis.,87 N. W. Rep. 561. 

PLEADING—Striking Out Sham Answer.—Striking 
out verified answer as sham, without proof on part 
of moving party of its falsity, held error.—Pfaender 
v. Winona & St. P. R. Co., Minn., 87 N. W. Rep. 618. 

PLEADING — Sufficient Allegation of Negligence.—A 
complaint by an employee for injuries caused by de- 
fective machinery held sufficient after judgment, 
though it does not allege that he was injured while 
in the discharge -of his duty.—McFaul v. Maderia 
Flume & Trading Co., Cal., 66 Pac. Rep. 308. 

PRINCIPAL AND AGENT—Ratification by Appropria- 
tion.—Payment to an agent not authorized to receive 
it becomes effectual as a payment to the principal, on 
appropriation by him with knowledge of the facts of 
the {money paid by the agent.—Payne v. Hackney, 
Minn., 87 N. W. Rep. 608. 

PRINCIPAL AND SURETY — Defense of Alteration. — 
Where a surety on a bond defends on the ground of 
alteration, the burdenison him to show the altera- 
tion, lack of consent, and notice to the obligee.—Uni- 
versity of Illinois v. Hayes, lowa,.87 N. W. Rep. 664. 

PUBLIC LANDS — Entry of Confirmation of Home 
stead.—Under Act. Cong. June 8, 1896, an application 
for confirmation of homestead entry need not be made 
to the commissioner of the general land office, but 
may be made directly to the secretary of the interior. 
—McCord v. Hill, Wis., 87 N. W. Rep. 481. 

RAILROADS—Engineer Injured.—Engineer, killed by 
negligent operation of a train, held not chargeable 
with knowledge that trains were usually operated 
negligently at that point.—Pittsburg, O., C. & St. L. 
Ry. Co. v. Martin, Ind.,61 N. E. Rep. 229. 

RAILROADS — Engineer’s Testimony.—Plaintiff’s 
testimony not being necessarily or probably in con- 
flict with the statement of the engineer that every ef- 
fort was made to prevent the collision with stock, a 





verdict for plaintiff was not supported by the evidence. 
—Mobile & O. R. Co. v. Whayne, Ky., 648. W. Rep. 723 

RAILROADS — Maintaining Culverts.—Under Law 
1846, ch. 216, § 16, Hudson River Railroad Company held 
not under obligation to perpetually maintain culverts 
deemed necessary when its embankment was first con 
structed.—Peuple v. New York Cent. & H.R. R. Co., 
N. Y., 61 N. E. Rep. 172. 

RAILROADS—Right of Way.—Of two railroads, that 
which first surveys and stakes out its line and adopts 
its grade is first occupant, so that another, crossing 
it, must cross overhead.—Kushequa R. Co. v. Pitts- 
burg, 8. & N. R. Co., Pa., 50 Atl. Rep. 169. 

RAILROADS—Ringing of Bell.—The fact that a person 
injured at a railroad crossing relied on the ringing of 
the bell or the sounding of the whistle, signals usually 
given at the crossing, will not excuse his failure to 
8top, look, and listen.—Gahagan v. Boston & M. R. R., 
N. H., 50 Atl. Rep. 146. 

RELEASE—Joint Tort-Feasors.—Satisfaction by any 
one joint tort-feasor discharges the claim for dam- 
ages.—Rodgers v. Cox, N. J., 50 Atl. Rep. 143. 

REPLEVIN—F acts Decisive of the Case.—In replevin, 
the plaintiff's right to recover is determined by the 
facts existing at the time of the commencement of the 
action.—Stern v. Riches, Wis., 87 N. W. Rep. 654. 


ROBBERY—Use of Wrong Word in Instruction.—Use 
of the word “accompanied,” instead of ‘‘accom- 
plished,” in an instruetion defining robbery, held re- 
versible error, under Pen. Code, § 390.—State v. John- 
son, Monbt., 66 Pac. Rep. 290. 

SCHOOL AND SChOOL DIsTRICTS—Liability for Tuition. 
—Under 8t. 1898,ch. 496,§ 3, the failure of a school 
committee to approve an application of a ehild to at- 
tend a high school in another town held to render the 
town liable for the tuition of such child.—Fiske v. 
Inhabitants of ,Town of Huntington, Mass., 61N. E. 
Rep. 260. 

SET-OFF AND COUNTERCLAIM—Justice Court.—In an 
action of forcible detainer, no counterclaim can be 
pleaded in justice court, except as a set-off for rent or 
damages,where judgment for them is claimed.+Vidger 
v- Nolin, N. Dak., 87N. W. Rep. 593. 

SHIPPING —‘Transshipment of Goods to Second 
Carrier.—One contracting to tranship goods held not 
entitled to the benefit of the provisions of the bill of 
lading ofthe second carrier, where the goods were 
lost while being transferred and before their delivery 
to such carrier.—Smith v. Booth, U.S. D.C.,8. D. N. 
Y., 110 Fed. Rep. 680. 

SUBROGATION—Volunteer.— A mere volunteer held 
not entitled to be subrogated to the mortgagee’s rights 
whose claim he satisfied.—Pollock v. Wright, 8. Dak., 
87 N. W. Rep. 584. 

TAXATION — Exemptions. — Territory held to have 
power to exempt property from taxation, where no 
unfair discrimination is indulged in.—Pryor v. Bryan, 
Okl., 66 Pac. Rep. 348. 

TaxaT1ON—Inheritaace Tax. — A contingent fund, 
held subject to the inheritance tax authorized by St. 
1891, ch. 425, and the valuation of the interests would 
be posponed until the happening of the event.— 
Howe v. Howe, Mass., 61 N. E. Rep. 225. 

TAXATION — "Property of Railroad Not Accessible 
by State IBoard.—Depots, platforms, station hotses, 
and water tanks, situated on aright of way, are not 
subject to assessment by the state board of assessmen. 
but must be assessed by the local authorities—Nash- 
ville & D."R. Co. v. State, Ala., 30 South. Rep. 619. 


TAXATION—Refusal to Pay Bid at Tax Sale.—Under 
Code, §§ 1423,1426, and 1432, action held not to lie 
against a party bidding in land at a tax sale by the 
county treasurer, who paid the amount bid on the 
bidder’s refusal todo so.—Sheldon vy. Steel, Iowa, 87 
N. W. Rep. 683. 

Tax aTion—Sale of Personalty.— A receiver held not 
liable to be taxed forthe debt created by the deposit 
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in bank by him of money’s arising from a sale of per- 
sonality in his hands.— City Nat. Bank v. Charles 
Baker, Co., Mass.,61N. E. Rep. 223. 


TAXATION-—Statutory Remedy.—An action will not 
lie to collect a tax on personal property, but statu- 
tory remedy is exclusive. — Plymouth County v. 
Moore, Iowa, 87 N. W. Rep. 662. 


TAXATION — Requiring Bond of Collector is Direc- 
tory.—Acts 1885-1886, p. 1214, '§ 2, requiring the sheriff 
to execute bondjas collector of a svecial tax within 
certain time, held directory, so as to enable court to 
take bonds afterwards.—Johnson v. Logan County- 
Ky., 648. W. Rep. 634. 


TELEGRAPHS AND TELEPHONES—Right of Way.— 
Where a city has granted to two telephone companies 
the right to occupy the same street, in the absence of 
any statute or ordinance regulating the construction 
and operation of such lines, the company having the 
earlier grant and which is prior in occupancy has the 
superior right, and the second company is not entitled 
to so construct its line as to interfere with the safety 
or efficiency of the first.—Cumberland Telephone & 
Telegraph Co. v. Louisville Home Tel. Co., U. 8. 0.C., 
W. D. Ky., 110 Fed. Rep. 593. 


TRADE-MARKS AND TRADE-NAMES — Imitating 
Trade-Mark.—Fact that agent, the owner of trade- 
mark, procured defendant to imitate it in order to as 
certain if he was counterfeiting the trade-mark, held 
not a defense to prosecution for the imitatien made at 
the agent’s instigation.—People v. Krivitzky, N. Y., 
61 N. E. Rep. 175. 

TRIAL AND PROCEDURE — Burden of Proof and 
Right to Close Argument.—Defendant railroad com- 
pany’s denial that plaintiff wasa passenger,held to 
place burden of proof of defendant’s negligence on 
plaintiff, and to give her concluding argument.— 
Louisville & N. R. Co. v. Harmon, Ky., 648. W. Rep. 
640. 

TRIAL AND PROCEDURE— Modifying Instrument.—It 
is not error for the court to modify and give re- 
quested instructions, where the same as proposed 
do not contain an exact exposition of the law.—Cook 
v. Los Angeles & P. Electric Ry. Co., Cal., 66:Pac. 
Rep. 3806. 

TRIAL AND PROCEDURE—Refering Pleadings to Jury. 
—Where the parties consent thereto, it is not error 
to refer the jury to the pleadings for the issue in the 
case.—Trumble v. Happy, Iowa, 87 N. W. Rep. 678. 


TRIAL AND PROCEDURE—Special Interrogatories.— 
Special interrogatories, which do not call for ulti- 
mate facts in answer thereto, should not be sub- 
mitted.— Trumble v. Happy, Iowa, 87 N. W. Rep. 678. 


TRIAL AND PROCEDURE — Use of Wrong Initial in 
Instruetion.—The use of a wrong initial in the court’s 
charge tothe jury isa clerical error,and harmless, 
where it could not have misled the jury.—Neyland v. 
Texas Yellow Pine Lumber Co., Tex., 64S. W. Rep. 
696. 

Trusts—Commissions After Fraud of Trustee.—A 
trustee, though guilty of constructive fraud, held en - 
titled to commissions and interest.— Booth v. Brad- 
ford, lowa, 87 N. W. Rep. 685. 

TrustTs—Conveyance of Husband and Wife.—A mar- 
ried woman, by uniting with her husband and a 
trustee in conveyance of certain property under per- 
mission of the court of chancery, held to consent to a 
similar trust provision in the conveyance of premises 
substituted therefor.—Brown v. Wadsworth, N. Y., 
61 N. E. Rep. 250, 

Trusts — Funds Furnisked Wife.—Funds _fur- 
nished by husband to purchase land in the wife’s name 
are presumed to be by way of advancement, and not 
intended to create a trust.—Andrew v. Andrew, fowa, 
87 N. W. Rep. 494. 

Trusts—Innocent Purchaser.— Innocent purchaser 
of personalty impressed with a trust held not liable 





forthe debt.— Dillan v. Farley, Iowa, 87 N. W. Rep. 
677. 

Trusts — Purchasing Land Under Agreement to 
Convey.—Defendant, purchasing land under agree- 
ment to convey same to plaintiff, held to hold in trust 
for her.—Yeager v. Neil, Tex., 648. W. Rep. 701. 


USE AND OCCUPATION—Damages. — In action to re- 
cover for use and occupation of premises, the rental 
value while the owner was unlawfully kept out of 
possession is the proper measure of damages.—Long- 
Bell Lumber Co. v. Martin, Okla., 66 Pac. Rep. 328. 

VENDOR AND PURCHASER—Pleading Bona Fides.— 
The admission of evidence that defendant was a bona 
fide purchaser for value held not sufficient to defeat 
pre-existing mortgage, unless such facts were 
pleaded.—Blackman v. Henderson, Iowa, 87 N. W. 
Rep. 655, 


VENDOR AND PURCHASER— Remedy of Purchaser .— 
Where vendor in a contract for the sale of land re- 
fuses to carry out and complete it, the purchaser may 
recover back the purchase price paid by him.—Payne 
v. Hackney, Minn.,87N. W. Rep. 608. 


VENUE—ToO Declare a Trust.—Under Code, § 3491, the 
district court of a county wherein land is situated has 
jurisdiction of a suit to declare a trust therein.— 
Booth v. Bradford, Iowa, 87 N. W. Rep. 685. 


VENDOR AND PURCHASER — Waiver of Right to 
Recover Land.—Where a grantor indulges the grantee 
in the payment of overdue installments of the pur- 
chase money and insists ontheir payment, he waives 
his right to recover the land under a contract provid- 
ing therefor, if payment of the installments is not 
made when due.—Burkitt v. McDonald, Tex., 645. W. 
Rep. 694. 

WORK AND LABOR—Evidence of Plaintiff.—In an ac- 
tion againsta railroad company for work and labor 
in roadbed, plaintiff's evidence that he be- 
lieved he was employed by defendant held incompe- 
tent.—Petterson v. Stockton & T. C. R.Co.,Cal., 66 
Pac. Rep. 104. 

WILLsS—Declarations to Prove Nuncupative Will. — 
Declarations of decedent cannot be held a noncupa- 
tive will, where it did not appear that he felt his life 
was near atan end.—Jn re Rutt’s Estate, Pa., 50 Atl. 
Rep. 171. 

WILLs—Rights to Consume Estate.— Where a will 
gives a widow the right to consume the estate and the 
custody as well, she may demand it from the execu- 
tor, even though it be money.—Gee v. Hasbrouck, 
Mich., 87 N. W. Rep. 621. 

WILL—Setting Aside.—In an action to set aside a 
will, the final report and petition for discharge of the 
executrix was properly admitted in evidence to show 
the amount of the estate.—Hertrich v. Herfrich, Iowa, 
87 N. W. Rep. 689. 

WITNESSES—Communication With Attorney.—Com- 
munications made by a decedent to his attorney, and 
advice given him by the attorney at the time of mak- 
ing a contract, where a third party was present when 
the contract was discussed, held not privileged. — 
Doheny v. Lacy, N. Y., 61 N. E. Rep. 255. 

WITNESSES—Hypothetical Questions.—Hypothetical 
questions asked experts are not objectional because 
they do not embody all the facts shown by the record, 
—Brooks v. City of Sioux City, Iowa, 87 N. W. Rep. 


682. 
WITNESSES—Widow.—Where a widow assigned her 
claim against her husband’s estate for moneys ad- 
vanced during his lifetime, she was a competent wit- 
ness.—Harrison v. Patterson, N. J.,50 Atl. Rep. 113. 


WITNESSES — Impugning Motive of Witness.— 
Evidence of what a witness recollected of a charge on 
a former trial, relating to his evidence on such trial, 
held inadmissible to show a motive for change in his 
testimony.—Burkitt v. McDonald, Tex., 64 S. W. Rep. 


694. 
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